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1. [ was raised on an irrigated farm in Firth, Idaho. This farm, which I'still own and manage

is in the Snake River Valley Irrigation District. I graduated from Firth High School and attended the
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University of Idaho where I graduated with a Bachelor of Science and a Master of Science in
Agricultural Engineering.

2. My engineering specialty area was hydrology and irrigation. In September of 1972, [ was
hired as a hydrologist by the Idaho Department of Water Administration (Department). The Idaho
Department of Water Administration was later renamed the Idaho Department of Water Resources.

3. In 1973, Imoved to Idaho Falls to manage the dam safety program for the Department’s
Eastern Region office.

4. In 1974, I became the District Engineer, which was later renamed “Regional Manager,” a
position which I held until I retired in 2006. During my first year as Regional Manager, I earned my
professional engineer’s license and have since been a licensed and practicing engineer in good standing
under the laws of the state of Idaho.

5. In 1978, I was elected Watermaster for Water District 1 and continued in that position
until my retirement in 2006. Water District 1 is the largest water district in the state. Water rights
administered by the Watermaster of Water District 1 authorize the distribution of over 8 million acre-feet
of water annually to nearly 1.2 million acres of land located along Snake River and its tributaries from
where it enters Idaho below Alpine Wyoming to Bliss Idaho. The last diversion for lands entitled to
receive water within Water District 1 is at Milner Dam which is located just downstream from Burley,
Idaho. As Watermaster, I was responsible for all water diverted from the Snake River and its tributaries
within Water District 1. These water rights on the Snake River were established pursuant to court
decrees commonly know as the Rexburg and Foster Decrees.

6. During my tenure as Regional Manager and Watermaster, I became familiar with all of

the historical and contemporaneous water delivery practices of Water District 1 and the policies and
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procedures of the Idaho Department of Water Resources (IDWR or Department), including but not
limited to administration of water rights, delivery of water rights, the licensing, permitting, and transfer
of water rights, the recommendations of water rights in the Snake River Basin Adjudication and nearly
all operations within the Department. Iwas frequently asked to speak to various groups as an expert in
Idaho water law and administration and have been called upon to testify as an expert witness in several
court cases over the years.

7. Throughout my career, I served as the Department’s hearing officer for many water right
disputes. [ also served as a mediator in water disputes that were related to issues that would have
otherwise been litigated. Based on the forgoing and my education, training and experience I am
recognized in Idaho as an expert on the historic application of Idaho water law in the distribution and
administration within Water District 1 and on the Department of Water Resources’ policies and practices
existing during my employment.

8. As part of my job duties, [ became familiar with the history of water use and development
in Idaho and on the Eastern Snake River Plain in particular. Irrigation of the Eastern Snake Plain was
well underway by 1880. The number of acres irrigated increased to the point that by the end of the
1950s, the irrigated acres were approximately 1.83 million.

0. Many of the flood irrigated projects on the Eastern Snake River Plain faced frequent
water shortages simply because water supplies are highly variable and flood irrigation is relatively
inefficient. Crop water requirements in southeastern Idaho range between 1 and 4 acre-feet per acre.
Many of the irrigation companies delivered between 10 and 20 acre-feet per acre. This “inefficiency”
represented millions of acre-feet of “wasted” water that caused water levels in many parts of the Eastern

Snake Plain Aquifer (“ESPA” or “Aquifer”) to rise 60 to 70 feet. This waste water actually represented a
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diversion to storage in the ESPA where it was stored and retained for later use in Idaho. The
construction of ditches and canals provided more than just irrigation water for developments on the
Eastern Snake River Plain. Canals were kept full year-round to provide water to settlers for domestic
and stock watering purposes. This practice of flowing water in the canals in the non-irrigation season
also contributed to the increase in the amount of water stored in the Aquifer.

10. With the advent of turbine pumps, lands being irrigated by surface water were being
converted to more dependable ground water sources. The amount of land being irrigated with ground
water rapidly expanded across the Eastern Snake River Plain. It is estimated that by the time the
Department opened its regional offices in 1971, over 750,000 acres of land on the Eastern Snake River
Plain was being irrigated with ground water.

11.  AsRegional Manager, I had the responsibility of overseeing the permitting and licensing
of water rights in the eastern region. Many surface water rights were only in priority very early in the
year for short periods of time and attempting to do licensing examinations when water was actually being
diverted under these water right permits made licensing a very difficult process to complete.
Assumptions had to be made to complete the required examiner’s report and issue the license. While
surface water uses were generally easiest to measure, high water rights could actually go for decades if
licensing assumptions were not made. Inmost cases, the examiner would simply measure the capacity of
the diversion works to determine that the applicant was capable of diverting the amount of water that had
been applied for. The downside of this process was in the inherent assumption that someday there might
be sufficient water to supply the amount of water that was applied for and ultimately licensed.
Consequently, since the permitting process became mandatory in 1971, most licensed water rights for

surface sources are based upon system capacity, not water availability at the time of licensing.
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12.  Because ground water was considered to be a separate source of water, ground water uses
could generally be measured and as a general rule were the only water rights that were limited by the
licensing examination. While ground water always has been administered by volume (acre-feet),
because ground water is pumped and directly used the water right shows a limiting rate of diversion in
cfs. Over the years, many surface water users asked to transfer their surface water rights to ground water.

The Department never developed a procedure to do this because ground water and surface water were
independent sources.

13.  Ground water users frequently applied for less than the maximum of one inch per acre
(0.02 cfs).! When the water right licensing examination was done, the field agent would normally
measure the amount of water being pumped when the system was being operated under full capacity. If
the amount measured was more than the amount applied for, the applicant was either allowed to file a
new application for the difference, or the license would be issued with a statement saying the owner of
the right was not allowed to pump over the amount requested on the application.

14.  Atthetime I became Regional Manager in 1974, there were three fundamental principles
of water law that influenced the Department’s decision on every application to appropriate water: (1)
ground water was a separate and independent source of water; (2) all hydro power rights, on Snake
River were fully subordinated or mitigated (all of the rights of Idaho Power were specifically
subordinated as part of the agreements that permitted them to construct the three hydroelectric dams in
Hells Canyon); and (3) all of the water arising above Milner Dam that was not diverted and used

upstream was available for appropriation by upstream water users. Water that flowed past Milner Dam

' The legislature established one cubic foot per section per 50 acres as the maximum use of new

applications of irrigation water. The statutory maximum diversion rate of irrigation is one miner's inch per
acre which, in ldaho, equais 9 gallons per minute per acre ore 0.02 cfs. See .C. § 42-223.
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was by definition, unappropriated water. These three principles were applied in the evaluation of every
application for permit the Department received.

15.  Because most surface water rights were licensed by measuring the capacity of the
diversion works, non-consumptive uses quickly became problematic. A large non-consumptive water
right such as for hydropower or fish production facility could end up with a water right that was for more
water than the source ever produced.

16.  Ground water that surfaced as springs created a unique administrative situation. Springs
generally were identified on the application as “springs” tributary to something. Frequently a spring was
tributary to “sinks.” The application reflected the possibility that the spring might have an impact on
downstream water users. However, the Department never considered the possible impact on “upstream”
users which could include ground water.

17.  The springs that emerge from the north side canyon wall near Hagerman were considered
to be ground water by the Department. Ground water was considered a separate source and not subject
to the Department’s normal regulation of surface water. This understanding was confirmed by former
Department Director Kenneth Dunn during his discussion of the Swan Falls Agreement before the
Expanded Natural Resources Interim Legislative Committee on July 7, 2004. Exhibit R attached hereto
is a true and correct copy of the minutes from that committee meeting, see page 8 for Mr. Dunn’s
remarks. For that reason, it is not surprising that new applications for the springs were not protested by
other ground water users. The operative management principle for ground water was that the water user
must establish reasonable means of diversion and reasonable pumping levels and be prepared to chase

the water supply to a reasonable pumping level. This principle was understood to apply to spring users
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who would also be required to lower and improve their diversions as reasonably necessary to secure their
supplies.

18.  Furthermore, the non-consumptive use of the water flowing from the springs for fish
propagation was not dissimilar to other secondary uses of otherwise appropriated water. The springs at
Thousand Springs are an example of this. The Department would have not found applications to use
water flowing from the north side springs (springs located in the Thousand Springs area) to be “in the
public interest” unless they were clearly subordinated to upstream development. Any applicant with the
ability to use all of the water all of the time such as a fish production facility or hydro power plant
became a threat to everyone else who might wish to use water for some consumptive purpose in the
future. If this condition was allowed to exist, all streams and water supplies would be controlled by
spring users or hydro power plant owners. They would very quickly be the ultimate administrator of the
state’s water resources.

19.  Many ofthe licenses issued for spring uses were based upon the capacity of the diverting
works rather than the amount of water that was actually diverted at the time the licensing examination
was conducted. Thus, the licensed quantities were not reflective of the actual quantity of water available
for diversion and use. But, because these uses were non-consumptive and “started” at the canyon wall, it
is clear the Department was very liberal in licensing large quantities in the water rights.

20.  Inthelate 1970s and early 1980s, the validity and scope of Idaho Power Company’s water
rights on the Snake River became an issue when ratepayers complained to the Public Utilities
Commission that company was failing to protect its water rights. Eventually, Idaho Power Company

filed a lawsuit naming thousands of junior water right owners who diverted water from the Snake River
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Basin. As a result, the state of Idaho began negotiations with Idaho Power Company to settle the
lawsuit.

21.  In 1984, Idaho Power Company, along with the State of Idaho through the Attorney
General’s Office and the Governor, entered into what is commonly referred to as the Swan Falls
Agreement. A true and correct copy is attached hereto as Exhibit S.

22.  The Idaho Water Resource Board adopted the 1977, 1982 and 1986 State Water Plans.
True and correct copies of portions of the State Water Plans are attached hereto as Exhibits T-V. As
those policies indicate, it was the common understanding at the time of the Swan Falls Agreement, that
spring users were not authorized under their water rights to make delivery calls against ground water
users. Without that understanding, the entire basis of the Swan Falls Agreement would be undermined.
It would have made no common sense to treat the spring users as having a right to call on the aquifer and
thereby undo all of the major elements of the Swan Falls Agreement.

23.  Atthetime the Swan Falls Agreement was being negotiated, I understood as the Eastern
Region Manager and the Watermaster for Water District 1 that the use of water by the spring users, in
the Hagerman area was a non-issue in the negotiations because the spring uses were considered ground
water and they used water that was in transit to what water Idaho Power uses.

24.  This underlying premise was made very clear in the public hearings before the Idaho
Water Resources Board. Exhibit W attached hereto are portions of those hearings that demonstrate that
the spring uses were met by the minimum flows below Milner Dam and that they were not water rights
that could call out junior-priority ground water uses.

25.  Based on the forgoing, it is my opinion that the delivery calls made by the spring users in

the Hagerman area, should have no legal standing under long established applications of state law
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notwithstanding the fact that their water rights were subordinated by the Swan Falls Agreement. Since
the spring users were simply permitted to use appropriated water, when ldaho Power’s water rights were
established at “3900 cfs average daily flow from April 1 to October 31, and 5600 cfs average daily flow
from November 1 to March 31, both to be measured at the Murphy U.S.G.S. gauging station
immediately below Swan Falls.” The collective rights of the spring users were similarly subordinated.
(See Swan Falls Agreement at 3, &7.A., | Exhibit S.)

26. Itis further my opinion that to the extent the spring users water rights were not subordinated
by the Swan Falls Agreement they are ground water rights and must first establish reasonable means of
diversion and reasonable pumping levels to secure their water supplies before any call can be made
against other ground water users.

Further your affiant saith not.

DATED this Lﬁday of June, 2007.

S O 7

Rona) d D. Carlson, P.E.

A4
SUBSCRIBED AND SWORN to before me this /<3 _day of June, 2007.

Wﬁwfm

Notary Public m
Residing at: ) (Z<D

My Commission Expires: ’ 10 / 1 /201

RANDALL C. BUDGE
NOTARY PUBLIC
STATE OF iDAHO

e
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Exhibit R

Natural Resources Interim Committee Meeting 7-7-2004




Subject to approval of the Expanded Natural Resources Interim Committee

EXPANDED NATURAL RESOURCES INTERIM COMMITTEE
MEETING - July 7, 2004
MINUTES

9:30 a.m. Boise City Hall, City Council Chambers,
3" Floor, 150 N. Capitol Bivd., Boise, ldaho

The meeting was called to order by Cochairman Representative Dell Raybould at 9:40 a.m.
Other committee members present were Cochairman Senator Laird Noh, President Pro Tem
Senator Robert Geddes, Senator Dean Cameron, Senator Don Burtenshaw, Senator Joe Stegner,
Senator Skip Brandt, Senator Clint Stennett, Representative Bert Stevenson, Representative
Mike Moyle, Representative Scott Bedke, Representative JoAn Wood, Representative Jack
Barraclough, Representative George Eskridge, Representative Charles Cuddy and Representative
Wendy Jaquet. Senator Stanley Williams and Senator Bert Marley were absent and excused.
Adhoc members present were Senator John Andreason; Senator Brad Little; Senator Gary
Schroeder; Senator Tom Gannon, Representative Darrell Bolz, Representative Maxine Bell,
Representative Wayne Meyer; Representative Lawerence Denney and Representative Pete
Nielsen. Senator Shawn Keough, Senator Brent Hill, Senator Marti Calabretta, Senator Dick
Compton, Representative Tim Ridinger, Representative Eulalie Langford, Representative Larry
Bradford, Representative Doug Jones and Representative George Sayler were absent and
excused. Non-committee legislators in attendance included Speaker Bruce Newcomb,
Representative Frances Field, Representative Sharon Block and Representative Anne Pasley-
Stuart.

Others present included Ray Houston, Legislative Services-Budget and Policy Analyst; Linda
Lemimon, Thousand Springs Water Users Assoc.; Roger D. Ling, Water Users; Garr Wayment,
Southwest Irrigation District; Larry Pennington, North Side Canal Co.; Brenda Tominaga,
Michae] Creamer, Tim Deeg and Lynn Tominaga, Idaho Ground Water Appropriators; Randy
MacMillan, C.E. Brockway, Jim Tucker, Jim Lockhead, Rich Hahn, Idaho Power Company;
Jack Bell; Tim Corder, Mountain Home Advisory Committee; Barry Burnell, Idaho Department
of Environmental Quality; Bill Thompson, Minidoka Irrigation District; Director Karl Dreher,
Gary Spackman, L. Glen Saxton, Dave Tuthill, David Blew, Brian Patton, Phil Rassier and Hal
Anderson, Idaho Department of Water Resources; Rex Mirchey and Ted Whiteman, Jerome
Cheese; Dale Rockwood, Paul Berggren, Committee of 9; Allyn Meuleman, USBR; I. Dee May,
Rangen, Inc.; Ron Carlson, Idaho Department of Water Resources/Water District 1; Roger
Schmitt, Rich Rigby, Darla Walton and Gail McGarry, Bureau of Reclamation; Tom Stuart and
Bill Sedivy, Idaho Rivers United; Mike Faulkner and Lynn Carlquist, North Snake Ground
Water District; Brent Olmstead, Roger Ray Parsons, USD; David Suchan and Dean Stevenson,
Magic Valley Ground Water District; Christian Petrich, SPF Water Engineering; Joe Jordan,
Idaho Water Resource Board; John Roshalt; Chuck Coiner, Twin Falls Canal Company; Dick
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Rush, TACI; Gayle Batt and Norm Semanko, Idaho Water Users Assoc.; J. Matt Uranga, J-U-B
Engineers; Neil Colwell, Avista Corp.; Leonard Beck, State Water Board; Mary Lupachick,
Idaho Department of Parks and Recreation; Craig Evans and Todd Van Orden, BGWD; Del
Kohtz, Idaho Water Co.; Bruce Wright, Basic American Foods, Dana Hofstetter, Hofstetter Law
Office; Pat Sullivan, Sullivan and Reberger; Mark Daily and Bill Jones, TSWUA; Joann Hunt,
NWPCC; Lewis Rounds, Idaho Department of Water Resources/Water District 120 and Lomar
Bates, City of Twin Falls. Staff members present were Katharine Gerrity, Susan Bennion, Mike
Nugent and Toni Hobbs.

After opening remarks by the Cochairmen, a panel consisting of Mr. Ken Dunn (former director
of the Idaho Department of Water Resources), Governor John Evans (Governor of the State of
Idaho 1-24-77 to 1-5-87), Mr. James Bruce (former CEO, 1daho Power Co.), Mr. Jim Jones
(former Attorney General), Mr. Roger Ling (attorney for water users), Mr. Ray Rigby (former
state senator and former chairman of Governor Evans’ advisory committee), Mr. Pat Kole
(former deputy attorney general for Jim Jones), Mr. Kent Foster (attorney for water users) and
Mr. Pat Costello (former counsel for Governor Evans) was introduced. These panel members
were all instrumental in the development and implementation of the Swan Falls Agreement that
was reached in the 1980s.

Mr. Ken Dunn stated that without the Swan Falls Agreement the state would have gone for
many years with no development in the Snake River Basin or faced severely reduced flows at the
Murphy gauge as a result of the litigation between the Idaho Power Company and the State of
Idaho. The alternative to the Swan Falls Agreement was to have FERC subordinate Swan Falls,
This would not have been good for the state at that time and, in his opinion, it would not be good
for the state today. The Swan Falls Agreement was the result of a lot of work by many people.

It did provide a settlement and provided some water for development. It provided water, not
only for irrigation, but for industrial, municipal and domestic development in the southern part of
the state. From an economic standpoint, this was absolutely critical. The agreement protected
some water levels at Swan Falls which then protected water levels in the Lower Snake River for
the dams.

Governor Jehn Evans said that on October 25, 1984, he signed the Swan Falls Agreement
along with Attorney General Jim Jones and Mr. Jim Bruce, Idaho Power Company. He
commented that the leadership and willingness of Attorney General Jim Jones and Mr. Jim Bruce
to negotiate allowed this final agreement to be reached. A special advisory committee was
formed for the Swan Falls Agreement that included water law specialists that came up with
substantial recommendations and advice. The key negotiating team of Pat Costello, Pat Kole
and Tom Nelson representing the Governor’s Office, Attorney General and Idaho Power
Company respectively, were instrumental in putting the agreement together. Not only did they
negotiate almost full time during the summer and fall of 1984, they then had to convince the
Legislature the agreement was the only option available. Governor Evans stated that it was
vital that the Legislature adopt the entire agreement. He thanked these men for the work during
that time.
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Governer Evans continued that over Idaho’s water development history, there have been
serious water wars between the Upper Snake River Basin water development program and the
nonconsumptive water rights holders, principally Idaho Power. As the power company built
power generating facilities or dams on the Snake River, the state and the power company had to
assume that the generating facility’s water rights were subordinated to upstream consumptive
use, mainly for urigation. In a 1982 lawsuit filed by Idaho Power, as a result of ratepayer
complaints that the company had not protected its water rights at Swan Falls from upstream
development, everyone, including Idaho Power, assumed that as a result of the Hells Canyon
Dam subordination agreement, it also subordinated the water rights at Swan Falls. The Supreme
Court held that the subordination did not apply to Swan Falls. Due to this decision, in 1983 and
1984, the Legislature went through some bitter water battles trying to override the Court’s
decision, but tc no avail.

In the spring and summer of 1984, the Governor and Attorney General contacted Idaho Power to
see if a negotiated settlement of these serious water rights issues could be reached. Mr. Jim
Bruce of Idaho Power Company was most willing to do this because the water battles had been
very costly to the company and they did not want to interfere with the development of water
resources upstream from Swan Falls. The parties appointed their attorneys, Pat Kole, Pat
Costello and Tom Nelson to initiate the negotiations. Ken Dunn, then Director of Idaho
Department of Water Resources, and former Senator Ray Rigby added their input and leadership
and after many proposals by both sides, an agreement was reached to negotiate a complete
settlement of the entire Snake River water rights controversy. A general adjudication of the
Snake River water rights was agreed to along with the collection of the necessary hydraulic data
to predict the effects of future water development. In addition, the state agreed to develop a
comprehensive water resource development policy and negotiated to compromise minimum
stream flow at Swan Falls. This minimum stream flow was to be 3,900 cfs during the irrigation
season and 5,600 cfs in the winter.

Governor Evans noted that one major issue that still remained was how to pay for the
adjudication of all of the water rights in the state. The cost at that time was estimated to be $28
million. In response to a question about how much has been spent to date, Director Kar] Dreher
responded that it has been close to $70 million in general funds, not including private money.

Governor Evans said that he believes there are several issues associated with Swan Falls that
may influence the water rights issues being faced today. He believes that 1daho Power will
protect its minimum flows set by the Swan Falls Agreement and that the state water development
policy allows for the development of up to 80,000 acres in any four year period using trust water
if the desired water use meets established standards. Governor Evans suggested that this is an
area the committee should look at to see if it has been done.

Governor Evans added that there were several issues the Swan Falls Agreement did not
consider. These include:

oo Diminished spring flows
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s Drought
oo What would happen to the minimum stream flows at Swan Falls if the drought continues

He noted that the Twin Falls Canal Company spring flows that go to the American Falls
Reservoir have diminished 50%.

Governor Evans encouraged the committee and interested parties that continued negotiation
and compromise will provide the means to reach a solution to the current problems.

Mr. Jim Jones said that if the state had not reached an agreement with Idaho Power, the issue
would probably had ended up in a lengthy court battle. After the Supreme Court decision was
reached, the Attorney General’s Office decided the issue was very important. The intent in
responding to the court’s decision was to come up with a formula that would protect all of the
existing users above Swan Falls and to set aside the maximum amount of water possible to be
available for upstream beneficial uses.

Mr. Jones commented that one important result of the negotiations is that the state now has a
block of water set aside for upstream uses. The compromise on the 3,900 cfs and 5,600 cfs at the
Murphy gauge was the result of the state wanting to be sure it had an unfettered right to allocate
the water above that amount of flow. This brought a bit of an impasse to the negotiations. The
question was whether the water right above the minimums would be subordinated or
subordinatable. In other words should the water right be left in Idaho Power’s ownership or
should the state assume ownership of that water. Mr. Jones stated that it was his position, as
Attorney General at the time, that Idaho Power should have no ability to frustrate what the state
was attempting to do. He went so far as to say he would not sign the agreement unless it was
made clear that the state had complete control of that water right. Mr, Jones said that at this
point Ray Rigby suggested development of a trust. He suggested having the Governor hold the
water in trust for the benefit of subsequent appropriators. This would involve having the
Governor hold the water in trust for the benefit of the people and Idaho Power Company until
such time someone applied and received a water right. 1f the water right was above Milner Daim,
it was assumed that the special new criteria did not have to be met. This responded to Idaho
Power’s concern that the closer to the Murphy gauge the water right was, the more impact an
appropriation would have. This was eventually incorporated into the agreement.

Mr. Jones noted that at that time, everyone assumed that the flows would be there and that
choking off the river at Milner would provide the necessary flows plus about an additional 600
cfs during the summer. The state had the ability, if the flows were not adequate, to tie up
additional water to send down the river when necessary.

Additional safeguards that were written into the agreement included:
.. The PUC would approve the agreement and, if not, the state could go to FERC.

> The state developed a water plan and asked FERC to approve that plan along with the
agreement. (This was done to keep FERC from requiring development of a water plan
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that the state had not approved.)

Mr. Jones concluded that after the agreement was approved, the group felt a compromise had
been reached to meet Idaho Power’s concerns while at the same time protecting the rights of the
litigators by setting aside a block of water to be available for future growth and development
upstream. He added that it was the concept of this group that trust water can be used for
anything, including recharge by the Idaho Department of Water Resources if the appropriate
steps were taken. This agreement was developed to provide an overall settlement scheme that
would eliminate the need for litigation. It did not try to solve each and every issue.

Mr. Jim Bruce, former Chairman and CEO of Idaho Power Company, commented that, in
his opinion, Idaho Power’s development of the Snake River also helped develop the State of
Idaho. The dams all the way up the river supply hydropower (the cheapest power available) to
the people of Idaho. This has been a great advantage to every citizen in the State of Idaho,
especially southern Idaho. He stated that the principle and intent of the agreement was to
negotiate a settlement that would preserve the hydrosystem that existed at that time. In his
opinion, Idaho Power had no choice but to initiate legal action to protect their water rights.
Mr. Bruce said that once the Swan Falls Agreement was established, Idaho Power had no
choice other than to enforce it in order to protect its water rights.

Mr. Ray Rigby, former State Senator and former chairman of Governor Evan’s advisory
committee, explained that when they were developing the Swan Falls Agreement, they knew a
major public policy position had to be set. Idaho could not afford to freeze all upstream
consumptive uses and other uses of water (the lifeblood of future development) to a downstream
nonconsumptive use that would release waters that by and large had their origin in Idaho for out-
of-state uses after going through the generators of the power company. Mr. Rigby said that
something had to happen to protect the state and the water users.

Mr. Rigby went on to note that the following questions might help the committee find a solution
to the problems that exist. These questions are:

1. Is the State Water Plan adopted by the Idaho Water Resources Board and approved by
the Legislature law or is it just policy and guidelines?

vo 2. Is the present policy of the Idaho Department of Water Resources on transfers of
water rights too restrictive, causing loss of rights to holders?

oo 3. Are there enough outside experts in the fields of law and hydrology involved in this
process?

.. 4. Should an independent analysis of the nature and availability of the millions of acre
feet of water in the underground aquifer that exists under the State of Idaho be done?

.. 5. Is the statute on reasonable ground water pumping levels available and enforceable
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enough to satisfy water users for all purposes including fish farming? If not, should it be
amended? Is this not an area to be explored to obtain maximum use of the resources?

Mr. Pat Costello, now with the University of Idaho, joined the discussion by speaker phone.
Mr. Costello said that being part of the negotiating tean for the Swan Falls Agreement was an
excellent experience. He noted that even though the Swan Falls Agreement was successful,
there were a few miscalculations.

Mr. Costello went on to note that one miscalculation involved cost and the length of time
adjudication would take. It was assumed that the cost would be about $28 million to adjudicate
the Snake River based on a ten year time frame for completion; twenty years later we are still
working on it.

Another miscalculation, according to Mr. Costello, was a conclusion that the adjudication
should cover all areas up to Lewiston. This was to ensure the participation of federal agencies
and Indian Tribes. At that time, the committee did not envision how much that determination
would add to the adjudication as a result of the Nez Perce claims.

Mr. Costelio noted also that in order to get federal approval of the Swan Falls Agreement a bill
was drafted and introduced in Congress late in the session. The bill was attached to an energy
bill that passed very quickly but was eventually vetoed. Because of this, approval actually took
another year.

Mr. Pat Kole explained that while the team was negotiating, they tried to stick to a set of
principles that made it clear that no matter what issues arose down the road, there would be a
process in place by which disputes could be resolved. These principles included balance,
stability, predictability and consistency. The team tried to incorporate a new concept into 1daho
law, that being that there would be important public policy considerations embodied in public
interest criteria that would guide future water resource development in the state. As the process
proceeded, and as they worked toward a comprehensive resolution of the issues that existed, it
was envisioned that this agreement would be a complete and final resolution in the sense that the
principles adopted and put into statute or into the contract would provide a process for the
resolution of any unexpected contingencies that might develop in the future.

Mr. Kole noted that the team wanted to preserve the hydropower system in Idaho but they also
wanted to make sure that future upstream development under the public interest criteria would be
assured. Overriding everything they considered was the concept of state sovereignty over
natural resources, water and its future.

Using that principle and looking at the agreement in hindsight, Mr. Kole stated that, in his
opinion, the new issues that have arisen are clearly solvable. It is a legislative prerogative to step
in and review the public interest criteria and to look at the agreement to make sure that any
adjustments that can be made are made. The agreement itself has flexibility in the way that it
was drafted but it also has consistency and predictability in the outcome that should flow. There
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should not be an ability of any of the interest groups to insist or opt out of the process that was
put in place by the Swan Falls Agreement. Instead, there needs to be compromise and a review
of the balance that was struck to see if circumstances ot the drought have changed what the
outcome needs to be. Inherent within this concept is that this is a public process resolved through
public debate and resolved in an open and democratic forum. In Mr. Kole’s opinion, the process
that was involved in the Swan Falls Agreement is the process that needs to be followed to come
to a conclusion of the new challenges that have arisen. These challenges are not really that
different from the original issues.

Mr. Roger Ling explained that, although he was not directly involved with the negotiations, he
was kept up to date by Attorney General Jim Jones and provided input when asked. He also
noted that the state was faced with a situation where Idaho Power Company had the
unsubordinated water right that would have essentially prevented any future upstream
development. Something had to be done to avoid this. It would have taken a great deal of
litigation to resolve this and no one was sure how that litigation would turn out. Idaho Power
subordinated all water rights that had been acquired up to 1984 after being given the minimum
historic flows that had existed at Murphy at that time. This was a significant waiver of water
rights.

Mr. Ling noted that in looking at the ability for future development that was arrived at by the
agreement, this seemed like a win-win situation. There was water in the system that could be
used for purposes other than power production and some power production was preserved by the
minimum stream flows of 3,900 cfs in the summer and 5,600 cfs in the winter.

Mr. Ling stated that in the efforts to implement the agreement, as he recalls, there was no
discussion of the issue of spring flows and ground water users and the rights they may have. In
fact, conjunctive management was barely being discussed at that time.

The Swan Falls Agreement was a method to resolve the issue that arose as a result of the power
rights of Idaho Power Company. There were some side issues that came up along the way such
as adjudication and the State Water Plan but the primary focus was to resolve the conflict with
Idahc Power.

Mr. Kent Foster stated that he became involved in the Swan Falls Agreerment after the 1982
opinion. The primary issue was subordination. The Supreme Court stated that under existing
acts of licensing, Idaho Power’s rights at Swan Falls had not been subordinated. At that time the
constitutionality of the Legislature saying those rights had been subordinated was being
considered. Eventually this was done but it did not work and lawsuits were filed.

Mr. Foster explained that the evolution of water law since the Swan Falls Agreement has
presented the state with the question of how to administer the use of ground water and surface
water in a way that is fair to everyone. The goal today, in his opinion, is still to devote the water
resources of the state io beneficial use in reasonable amounts through appropriation. This is not
a bad policy but how to do it is a difficult question.
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In response to a question from Representative Jaquet regarding the status of trust water
development, Director Karl Dreher, 1daho Department of Water Resources, said that we do
not have an exact number. There is a need to go back and review the permits issued subject to
the trust water limitation and the conditions put on those permits. Having said that, Director
Dreher noted that he was fairly certain that the state has not fully developed the trust water that
was part of the agreement. Mr. Norm Young added that there is a 1993 report in his handout
material giving the status of the trust water process. Due to the moratorium, this is the most up-
to-date information that exists.

Representative Barraclough stated that more information on this would be very helpful to the
comumittee discussion.

Senator Noh asked what the implications were of the “trust water line” that was drawn and how
water rights above that line and water rights below that line would be affected differently by the
minimum flow water allocation as it relates to the Swan Falls Agreement. Mr. Jim Jones
explained that it was assumed anything above Milner would not have an impact and was
excluded from trust water criteria. The trust water criteria would then apply to the water below
Milner and the impact here would need to be calculated. Mr. Ken Dunn said that, as he recalls,
the reason for the “trust water line”” was to differentiate the areas in that anything down gradient
from the line had the potential to directly impact the springs. If you go upgradient from the line,
it becomes so dispersed that if you had some development you couldn’t tell where the impact
was. With regard to the springs, Mr. Dunn said that the fish farmers, at least when he was
director, in his opinion, were regarded as ground water users in relation to their use of the
springs and like all ground water users, they had to seek their own water. If the flows went
down, the fish farmers had to find water just as pumpers do.

Representative Bedke asked, having it said that the 3,900 cfs at Milner was not the Thousand
Springs flow and vice versa, then in the agreement was the lack of a connection recognized
between the 3,900 cfs at Murphy and the spring flows out of Thousand Springs. Mr. Ling
explained that, in his opinion, the trust line was arbitrary (L.ater he clarified that this word may
have been strong, that you just can not say 100 yards on one side is trust water and 100 yards on
another is not. That is not to say that there wasn’t some data they used as a basis for the line.)
and to be used as guidance tool. He said that there was no discussion of management between
ground water users above the line and how that affected those below the line.

Representative Raybould commented that at the time of the Swan Falls Agreement, the state
was still managing surface and ground water separately. Conjunctive management did not come
about unti] the Snake River Basin Adjudication court mandated it. He asked whether, at the time
of the Swan Falls Agreement, there any intent that the spring flows would be managed in
conjunction with underground water or with surface water. Mr. Dunn stated that the spring
flows and ground water were managed separately due to the fact that the state was not equipped
to manage them together. There was a feeling that the spring flows themselves would not be
protected from other development.
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Mr. Ray Rigby commented that the fear was that if Swan Falls was not subordinated, no more
development of property would take place. This was quite a shock. When Idaho Power reduced
their necessary minimum flow from 4,500 cfs to 3,900 cfs, the state realized that difference was
water that could be used to develop land. He added the “trust water line” was not actually
discussed as part of the agreement.

Mr. Kole said that this discussion did come at some of the public meetings in the Upper Magic
Valley and Hagerman. Some of the aquaculture interests came forward and asked what was in
the agreement for them and were concerned that they were not protected. These interests were
told they would have to rely on the public interest criteria and the legislative arena and the public
process to protect their rights because the agreement contemplated future development. They
were told that the public interest criteria was going to be their future protection. There was quite
a heated debate on this issue from both sides.

Representative Barraclough explained that in 1959, Morris Lundorf, Chief of the USGS, took
the inputs from each of the tributary basins along the Snake River Plain up to Yellowstone and
developed flownets. These were used to represent cfs in the aquifer and show quite a division
between the flows from the Idaho Falls area south and discharges in the springs from Blackfoot
to Neeley. This is where the trust line came from. This was the best hydrology available at the
time.

Director Dreher responded to Mr. Dunn’s remarks regarding the spring rights being considered
ground water rights. Director Dreher said that the Idaho Department of Water Resources did
not issue those permits and licenses as ground water rights. If that was the intent, that is not how
it has been done. These spring water rights, just like the Swan Falls water right, were issued
without subordination.

Representative Jaquet asked what basis was used in telling the spring users they had to rely on
the public interest doctrine to protect themselves. Mr. Kole explained that the environmental
community was very involved in the process with Governor Evans office. Due to the federal
component involved with Representatives LaRocco and Stallings, a conduit existed and the
environmental concerns had to be listened to in order to get the state and federal legislation
passed. The basic belief was that the legislative arena and the shape of the legislation provided
every interest group an opportunity to have a say in the eventual compromise. Representative
Jaquet asked how the public interest doctrine has helped the spring uses over the last 20 years
given their issues relating to the prior appropriation doctrine. Mr. Kole said that despite what
the paperwork says, these rights were administered by the department as ground water rights.

In response to a question relating to costs from Senator Andreason, Director Dreher said that
the cost of the adjudication has been about $70 million so far. If private funds are included that

cost is closer to $80 million.

Senator Stennett inquired what the intent was of the relationship between trust water and the
local public interest and how that would relate today to artificial recharge in the aquifer. Mr.
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Jones said, in his opinion, the intent was to list a number of criteria for allocation of trust water
that gave everyone an opportunity to give input into the process. It was their understanding that
any potential use would be eligible and that the department would develop criteria that would
more specifically direct what the public interest was. No particular interest was given more
importance than another.

Representative Wood asked whether all of the water rights issued prior to 1984 have been
identified. Mr. Rigby said that was one reason Idaho Power wanted adjudication and they were
right. If water rights were going to be subordinated, all water rights prior to 1984 had to be
identified. Mr. Dunn said this number is not a moving target and that a claim to a water right
has to be filed. The old constitutional rights have been identified.

Senator Noh explained that the trust water was basically to be held by the Governor for the
benefit of Idaho Power and the public based on the agreement. He asked whether, due to the
Snake River Basin Adjudication, those trust water rights will need to be described. Mr. Dunn
said that it was his understanding that the trust water rights would be held in trust by the
Governor to be appropriated by future water users in the state and, once appropriated, it came out
of the trust and was just like any other water right. Mr. Jones said that was the intent of the
committee. Mr. Ling agreed with that. He added that the key is that those rights would be
subject to a call to meet the 3,900 cfs minimum flow. Speaker Newcomb asked if a call was
made by Idaho Power, would it only be on the trust water. Mr. Dunn explained that if the trust
water is appropriated, it has to be above 3,900 cfs at Milner because it is just water that exists in
the river.

Senator Noh asked what affects the minimum stream flow and what does not. He noted that it is
his understanding that the agreement stipulates that Idaho Power can lease water from the water
bank or acquire additional water that is not part of the minimum flow. He asked if this is true of
water that other people might acquire to use and send down the river. Mr. Dunn said that the
power company can lease water from the upper reservoirs and release it down. It is then the
watermaster’s job to get that water to them at the Murphy gauge. 1f the power company leases
water, it is water above the 3,900 csf. If the state or another entity wants to lease water to
maintain the 3,900 cfs that is okay also.

Representative Nielsen suggested that, if there is an excess of the 5,600 cfs in the winter during
these times of drought, could that water be used as a diversion into the North Side Canal
Company for recharge while maintaining the minimum of 5,600 cfs. This would allow recharge
to start now and then work up the plain as water becomes more abundant to get the recharge
further up. He also suggested that, in the future, additional sites upstream could be substituted
through dams or pipelines for Idaho Power to use instead of Swan Falls power production. This
would allow more water to be kept further upstream to build up the Snake River Aquifer and
have that as the state’s reservoir to maintain flow.

Mr. Norm Young, former administrator for the Permitting and Regulatory Programs for
the Idaho Department of Water Resources from 1977 to 2003, discussed the development of
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the legislation required to implement the Swan Falls Agreement. He stated that this involved
requirements for processing new applications for trust water and reprocessing permits that had
not been developed before proceeding with development. This involved developing the public
interest criteria for reallocating trust water and for rulemaking and moratorium authority.

Mr. Young noted that everyone involved, except FERC, timely implemented the items
necessary to make the Swan Falls Agreement effective. Due to the fact FERC delayed until
1988, there was a period of time in which the Idaho Department of Water Resources was not
able to proceed with processing permits.

Mr. Young distributed a packet of information containing the policy and implementation plan
for processing water right filings in the Swan Falls area, an announcement of intent to write and
promulgate rules and regulations for water appropriation and request for preliminary comment,
and a copy of the order signed by Keith Higginson regarding significant reduction. These
documents are on file at the Legislative Services Office. Mr. Young stated that it is important to
notice how the Idaho Department of Water Resources went from the agreement and legislation to
the point of processing new permits for trust water. He recalled as the notice of intent to adopt
rules and regulations was issued, there were five public meetings held and when the rules were
actually proposed, four public meetings were held. It is his recollection that these meetings were
not well attended by the public.

The Idaho Department of Water Resources asked for public comment in the announcement of
intent to write rules and regulations that included:

° e How to break the backlog?

> How to determine the order of processing?

> What should be in the requirements for timing and scope of information submitted?
e What factors are appropriate for consideration of the local public interest?

oo What constitutes a significant reduction in water available to hyrdoelectric facilities?

Mr. Young stated that the rules needed to define trust water. The statutes and the agreement
were not specific on what it was. It was his understanding at that time that trust water was any
water in the Snake River upstream from Swan Falls over and above the minimum flow but less
than the water right.

Mr. Young added that the source of that water also had to be identified. When the initial request
for rulemaking went out, the department said anything above Swan Falls Dam that gets into the
Snake River is trust water. At the public hearings, the people in the Upper Snake River area said
they were not a source of trust water, that anyplace where the water is tributary above Milner
Dam is not trust water. This question was address by the Legislature in 1986 that split the
administration of the Snake River at Milner Dam. In the fall of 1986 the rules were adopted.

Mr. Young continued that the two documents, the S1180 contract and the Swan Falls
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Agreement, were signed on October 25, 1984 and in his opinion the two are very much tied
together. The S1180 contract subordinated Idaho Power’s water rights to 1982 or earlier. This
contract settled Idaho Power’s claims versus the existing water rights upstream from them earlier
than 1982 and provided for limited DCMI (domestic, commercial, municipal, industrial)
development. What was left was the future development. This is what the Swan Falls
Agreement dealt with. If the Swan Falls Agreement was to fail, there is language in it giving the
ability to terminate the S1180 contract. The Supreme Court decision in 1982 affected not only
future development but also water rights junior to 1901.

Mr. Young commented regarding earlier remarks that 600 cfs was the amount to be used, with
an 80,000 acre foot limitation. He does not believe that is what the agreement talked about.
Rather the agreement maintained, or managed the river based on minimum streamflows. If you
look at hydrographs he provided in his handouts, at Murphy, if you were to take the
unappropriated water and store it, then release 1t you could keep the minimum streamflow
propped up. The ability to develop is not related to 80,000 acre feet or to 600 cfs, he believes
those were viewed as being minimums. There is criteria for 20,000 af/year, or 80,000 af every
four years, but these go off into perpetuity.

Mr. Young said that he is unsure whether the department started processing the applications that
would meet the 1982 date in the contract. In order to meet the terms of the contract, it had to be
developed and the application in place by 1982. He is unsure whether the department went back
and began breaking the backlog or not. By 1988, when FERC finally became effective on May
28, the department realized there was a backlog that needed to be dealt with. There were 3,800
applications that were pending at that time as well as permits to be reprocessed. He reminded
the committee that any permit that had been issued prior to Swan Falls had to be reprocessed if
proof was not filed on it in 1985. Each application had to be sorted out according to the
requirements of the agreement, the contract, the law and the rules. For example, applications
that were filed in the non-trust water area and those filed in the trust water area after 1984 were
handled differently.

Mr. Young explained that processing began and the rules and regulations had defined 2 acre feet
per day, and then redefined that to be anything smaller than 200 acres, as not creating a
significant reduction. As a result of this, the processing commenced with applications for those
that had been in place prior to 1984 and applications for new development smaller than 200
acres. These smaller applications were handled first. Before larger applications could be dealt
with, the issue of significant reduction had to be agreed upon. A memorandum of decision and
order in the matter of evaluating whether developing new irrigated acres would cause a
significant reduction was included in Mr. Young’s handout and is on file at the Legislative
Services Office. This decision was based on two hydrologic studies; one postulating 20,000
acres of development (and these were the 20,000 acres of permits that were being processed) and
the other using 196,000 acres (the total number of acres for new development in all of the
applications before the department at that tinie). The depletion was run through a power model
that the PUC had and concluded that the impact on Idaho Power after 60 years at full
development was one quarter of one percent. As a result of this, the director of Idaho
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Department of Water Resources at the time determined that there would be no significant
reduction in hydropower from processing all of the permits. Thus the department began
processing all of the applications, regardless of the size.

Mr. Young’s handouts included a trust water status report dated July, 1993, that shows the
number of permits and acres that were processed from 1989-1993. On May 15, 1992, the
general moratorium was put on most of southern Idaho and especially the Eastern Snake Plain.
Mr. Young said that there has not been a lot of processing of new consumptive development
since that time.

As the applications were processed, questionnaires were sent out to the persons seeking the
permits and depending on certain answers some of them were exempt from the processing. The
total trust approved acres at that time was 45,588.

Mr. Young noted that in terms of reallocating the trust water the question was whether new
water rights were being created or whether the rights were just being transferred. In his opinion
there was a problem with transferring the rights because they were going from a nonconsumptive
use to a consumptive use in most cases. In his opinion these rights were appropriately assigned
new priority dates to those permits for trust water.

Senator Noh asked for an explanation of the discussion that took place regarding fees and use of
the revenue from those fees to obtain a block of storage water that would be owned by the state
to allow the state to be better equipped to meet minimum stream flows in times of drought. Mr.
Young explained that the section addresses conjunctive management. The drawing of the trust
water line had the effect of identifying for the canal companies where the ground water users
were located that were potentially affecting the canal companies water rights. In his opinion, it
was more than coincidence that petitions were filed by the canal companies seeking to either
expand water rights to include the nontrust water area or to have a moratoriwum in the nontrust
water area. The ground water/surface water problem certainly seemed to be in existence at this
point in 1988 according to Mr. Young. Those petitions were withdrawn when the director at
that time issued a policy that described how ground water would be treated in the non-trust water
area and how surface water rights would be protected, at least in a temporary way, by not
forfeiting or by any other theory of law, losing their water rights to new ground water users if
they did not continue their protests. So that was put on hold until the drought that started in
1992. To further answer Senator Noh’s question, Mr. Young said that it was fairly obvious to
the negotiators that the board was to obtain this block of water to protect minimum stream flows.
As trust water permits were issued, the department reserved jurisdiction to apply an annual fee
for the use of that water if rules and laws were passed to allow that to happen.

Representative Stevenson asked whether the trust water is listed as a condition of the water
right in the adjudication or, whether the fact that the water is trust water shows up anywhere in a
person’s water right or license. Mr. Tuthill, Idaho Department of Water Resources, said it
depends on the conditions of the permit or license and 1s reviewed in the adjudication.
Representative Stevenson asked about the priority date for trust water. Mr. Young said that
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was an issue they struggled with. The question was whether the 1901 priority should be attached
or should that date be the date of the filing for the unappropriated water because most people did
not file for trust water. They filed for unappropriated water. Because they elected to treat them
as if they were for unappropriated water, other than they added the significant reduction and
public interest test, they are treated as unappropriated water and have a priority date based on the
date they file.

In response to a question from Senator Gannon relating to “significant amounts,” Mr. Young
explained that irrigation, no matter how many acres, was included. He stated that as far as he
knows, DCMI was not kept track of.

Representative Jaquet asked how city use and semiconductor industrial use fit into the trust
water scenario. Mr. Young said that if DCMI proposed use was greater than two acre feet per
day depletion, that would be processed as trust water.

The next agenda item was working group reports.

Senator Geddes reported that the Bear River Working Group had not had a meeting since the
last meeting of the regular committee. He stated that the water situation is improving somewhat
in that area due to some significant rainfall in the last few weeks.

Senator Noh reported that at the last Eastern Snake Plain Aquifer Working Group meeting a
presentation was given by the Spring Users in that area. He noted that the group was focusing
on areas it felt needed to be explored in order to reach some agreements. The next meeting will
have a presentation from the Ground Water Pumpers in the area.

Senator Noh added that he, Representative Raybould, Speaker Newcomb and Clive Strong have
been meeting with individual stakeholders in the Eastern Snake Plain Aquifer area attempting to
identify what it will take to be able to make proposals to the entire group.

Representative Stevenson reported that the Mountain Home Working Group met on June 15,
2004. This meeting included a presentation from Helen Harrington and John Westbrook
outlining how they treated supplemental water rights and defined domestic water rights. The
meeting included discussion on long-term solutions that hopefully will result in
recommendations that can be made to the larger committee. Representative Stevenson said that
due to the nature of the Mountain Home aquifer, it appears that some type of curtailment or
reduction in the use of water will be necessary.

Representative Meyer reported that the North Idaho Working Group meeting was held on May
28,2004. A staff member of a legislator in the State of Washington was in attendance at that
meeting. Legal issues between the two states were discussed and it was determined that
Washington can put a water call on Idaho in three ways. These include equitable apportionment,
congressional apportionment and interstate compact. Mr. Clive Strong presented this
information to the group. Water quality issues were also discussed as were minimum stream
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flows. The group learned that the last time the minimum stream flow that has been set by
Washington for the Spokane River was met was in 1917,

The Treasure Valley Working Group did not have a meeting to report on.

Senator Noh reported that a meeting was held with staff members of Idaho’s congressional
delegation discussing potential drought relief, expanded conservation reserve programs and other
potential land retirement programs that might fit into resolutions of these issues. This was also a
preplanning session for an August 17 and 18 meeting with USDA leaders. The meeting will be
hosted by Senator Crapo and Congressman Simpson in Idaho.

Senator Noh said that at that meeting they learned that federal payments for conservation
reserves are based solely on average soil types within a county. The maximum expected
payment from the federal level is relatively small in relation to what it would appear to be
necessary to retire irrigated land.

Senator Noh explained that discussion is ongoing with high lift pumpers in terms of negotiating
ways to find high lift pumping water.

Senator Neoh also notified the committee that the River Governance Group, that includes the
States of Oregon, Washington, Montana and Idaho, will be meeting in Idaho on August 16 and
17. Part of the agenda will include a review of the Nez Perce Settlement and discussion
regarding the Rathdrum Prairie Aquifer issues. Another agenda item will include discussion of
water quality/quantity implications of the Big Rock Creek mining operation in Montana that
eventually affects Lake Pend Oreille.

Senator Noh moved that the minutes from the May 6 and June 3 meetings be approved.
Representative Stevenson seconded and the minutes were approved unanimously.

The meeting was adjourned at 2:30.
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ST This. Agreement je made and entered into among the State of

QED idaho, by and through the Governor, hereinafter referred to as

* Wwgtate"; John V.- Evans, .in his official capacity &s Governor of

the State of Idaho; Jim Jones, in his official capacity as

- httorney General  of the State of Idaho; and_ 1Idaho ueower
Company, a corooratlon herelnafter referred to as "Company".

L. Effective 'nate’ )
| o This Agreement shall ‘take eFiect upon’ execution,
gxcept as to parag aphs 7, B, and 1ll. : o .

2. Executiﬁe Commltment L

When the partxes agree on certaln actlons to be taken

by State, it -is their intent to commit the executive: branch

of Idaho state government, subject to constltutlonal awd
statutory llmltatlons, to take those actlons.

'.¢3. Attornev General'-

“Jim Jones” is & party to thls Agreement solely by -
reason of his official posztxon as-counsel for the State of. .’
© w07 . Idaho and -its agencies  in Idaho Power Companv v. State of
o - Idaho, BAda .County Civil Case No. 62237 “and Idaho Power
‘I’” - . Company v. Idaho Department of Water Resouzces, Ada County
:_ecivil Case HNo. 81375._ T e Lo

“éﬁ”hGood Fazthf

When- the partles' agree. to ~ jointly - recommend a
particular “-piece .of ' legislation or action ~by . another . -,
. entity, -each. party . agrees to- ‘actively . and -in good falth.w
'»supoort such leglslatlon or actlon. ‘ : 2

The State shall enfcrce the State Water Plan and shall
assert the ‘existence of water - rlghts held. in. trust by the
State.and that the Snake River 'is ~fully approorlated as = -
needed  to enforce.the State Water Plan. " Btate and Company -

 -shall “not’.take any position : .before the- leglslature or any
. court, board. or agency whlch 1s 1nconszstent wlth ‘the terms
,of thls agreement : o . :

‘IS.H Stay Of Current Court And Reculatorv Actlon

rVA‘ The partles shall flle a motlon w1th the court in Ada
. qunty Civil Case’NumbersMBlB7Sﬂand 62237,.seek1n9 a’ .

A sl

Jmmwum

" BURNHAM, HABEL &
AJIIOC!ATIS lNC




stay of furthe prcceedings until seven days following,
the adjournmen; of the Tirst Regular Sessiocn of <t
'48th Idaho Legislature, except as to preservacicn of
testimony pursuant to the Idaho .Rules. of Civil
Procedure, comnletlon of designavted discovery filed by
the State of Idaho and dismissal of various defencdants
by Company. The State shall designate in iwriting,
within fifteen (15) days from the executiond c¢f <his
Agreement, those items of its discovery that must .be .
~_rESDODdEd to by Company. The Company shall respond zo
"those- items of- discovery designated Dy the . State
within ninety (%0). days from execution of '*hlsv
JAgreemenu. - : ST

B, The parties shall IEGUESu the Federal Energy Regula-

" tory Commission C) TO stay  -any subordination--
related__dec1szons ln any Company project listed in
paragraph - licensing’ or relicemnsing ‘proceeding
pending 1mnlementatzcn of - this Agreement excspt as.
_contemn7a;ed in paragraph 12 of this Agresment. Th
parties - acknowledge, howeve:, " that.. .FERC . could’
independently . take. ~action. ,Drejua1c1a1 to ‘their.
“interésts. and, in such event,' the parties may’ take
‘reasonable  -.actions . necessary  to - protect - their

Lo interests.  Further,..the State -shall. not. file any
‘ “ . "motiohs to 1ntervene in' Project. Numbers 2777 (Upper
T Salmon) = and 2778 "(Shoshone : Falls); however, . by

agreeing to this proviSion,. the Company: ia - return
waives any defense to the timelimess of. a2’ motion to

- intervene caused by this Aareemen; in ‘the evert this’
. Agreement is .not 1mnlemented. . Company = -is @ot
. agreeing, however, that a motion.’ LO ﬁntervene_would“be
'=t1melY if- flled now. : e ' RN

C.” The parties shall not _attemgt to' influence any

v executive ‘agency of ‘the United States <to~ take =2
particular position regarding - subordination: in any

. Company . FERC “licensing 'or relicensing proceeéing
,»pendlng 1mplementatlon of this Agreemeut._ . e

6. 'LECISlauIVE Droaram

W The partles agree to Dropose and suvnor; the fo‘low_nc
o 1eclslatlon to 1mblemeut thls Agreemen

A( “'?nactmeu; of *Public Interest Crlterla as’ set fo th
’ xb1b1t 1 autached hereto..




) of t ke River‘ :
:u.nd_ng for a general adjudlca on_o.._tl}e_ Sna~
 Basin generally as set forth in Exhibit 2 c._t-tached
hereto. : . _

_ “stabl:.sbment of an eFfec ive water market:.ng system.

Funding for hydrologic and econcmic studies, as set
forth in .:.xhlb"t 3 attached hereto. S

Allogation of galns upon sale of utll;ty Drouerty as
set forth in Exhibit 4 attached hereto. -.

Limitations on TPUC jurlsdﬂctlon as set _forth i;;
Exhlblt 5 attached herero. : R

Rulemaklng and moratorlum authorltv for . Idaho
Department: of Water. Resources. geﬂ.erally as’ set forth
in Exh:.blt 8 attached hereto )

'Comnanv s Water quht :

State and Comnany agree that Comany s water r:.ght

shall- be--as follows (Bracketed na.mes used below refer to':

a.

.Comnany projects):

. State . Water Lz'censé 'Nu:ixbérs “ 3'6-20'13 '--(Thousand-

Snr:mgs), 37-2128 &' 37-2472 ~(Lower Malad), :37-2471L -
\(Uuoer Malad), 36-2018: .(Clear Lake), '36~2026 "(Sand -
‘Springs),; .02-2057 (Unper Salmon), 02-~2001A; 02-2001B,
. 02-2059, . 02-2060 -(Lower Salmon), 02~2064; . 02~2065
~+(Bliss), -'02-2056 -(Twin .Falls), -~ 02-2036" --(Shoshone ;

- Falls), 02-2032, 02-4000, 02-4001, -and:Decree’ Number'-

02~0100 ~(Swan . Fzlls) entitle. the Company. 0. an -
‘unsubordinated right of 3900.¢.f£.sS. average dally flow -
from April 1 “to October 31, ‘and 5600 c.f.s. average .

" -daily flow from November 1 to Mazch'sl, both ‘to: be

measured . at the - Murphy ~ U.S8.G.S." gauglng statlon

'_'.-immedlately below Swan Falls.. These £lows =are“ not
subject to depletion.. The Murphy gauging statiom - is..

located at’ latitude 43° 17' 31", Longitude 116° 051

 » © 12", in NW1/4NE1/4SEl/4 of Section 35 in. Township L’
. South, Range 1 West, Boise Meridian, . Ada ' County

Hydrologic Unit. 17050103, on right bank 4,2° miles

.~ downstream from Swan Falls Power Dlant, 7.5 mlles NE'
_of Murnhy,- at rlver mile 453 5. o

The Company is. also ent:.tled to use the flcw of the

Snake River at its facilities' to the ‘extent of" “its
actual beneficial use but .not to. exceed those "amounts

. .stated in . State = Water. License . Numbers ' .36-2013
~ (Thousand . .Springs), 37-2128 & 3752472 ~(Lower Malad),
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facilities.: -

37-2471 {(Upper Malad), 36-2018 (Clear Lake), 36-2026
(Sané Springs),02-2057- (Upper . Salmon), .02-20013,
02~20013, 02-2059, 02~2060. (Lower BSalimon), 02-2064,
02-2065 (Bliss), 02-2056 (Twin Falls), - '02~203¢
(shoshone Falls), 02-2032, '02-4000, 02-4001, .and

Decree Number 02-0100 (Swan Falls), but such rights in

excess - of +the amounts stated in 7(R) - shall be
subordinate to subseq'uert’ beneficial upstream uses
uponi approval of such uses by the State in accorcdance.
with State law unless the depletion violates: or ‘will
violate paragraph ‘7(A). Company-retains. its right to’
contest any appropriation of water in accordance with
State law. ' Company further retains <he ‘right <to -
compel State to” take reasonable steps to ‘insure the
average daily flows established by this Agreement &t

" the Murphy U.S.G.S. gaugmg station. Average Gaily

£low, as used herein, shall be based upon actual flow
conditions; thus, any fluctuations resulting-from. the
operation of  Company - facilicies shall  .not. .  De-
considered in the. calculation of .the minimum daily

-stream flows set forth “hergin.. This Darag*‘abn 'shail
- constibute a subord:.nat:.on condltlon. - "

'I'he Comuany s rzcrhts llsl.ea 1n naragrann 7(A) and 7(:) ,:
are also subord:.nate to the. uses -0f <those - persens.

"dismissed from ' Ada .County Case No. 81375 pursuant to

the contract executed between <he: State and Company
1rm:1emen\.1ng the’ tev'ms of I.C. Q5 §1-539 and 61--:4-0 '

"~ The Company's rlghts 1"s‘.eu in paragraph 7(A) ana 7(3)_

are also subordinate ' to those .persons .. who have

“beneficially. used wate* DIlOI: to Octoner 1, 1984, and-

who have filed an abnllcat'\on or. claim £or- sv.id."-‘_use by

June 30, 1985..

~ Company's - ab:.llty A.o uurchase, . léase, bwn, ' o*
“otherwise acquire water fz:om sources. upstream of.its
power blants and convey it " to and' past. its power.

Ulants below Milner Dam shall ROt be .Ll‘nl\.ed bv thl.s-_-
agreement. - Such - flows -shall . be - considerad
fluc_tuatio‘ns resulting from ope"at.;qn “ 0of Company

-

" Upon .. 'imnlem'entation of \.hﬂs Agfeemem., State  and
Combe.nv shall consent to en"*'y .0of . decrees in 2da
‘County Civil Case ‘Nos. 62237 -and ' 81375 -that describe
. the - Combany s water" rlch- as. provided- _:.-1 na*ag*a‘cns
.. T(a&) through 7(E). R L A g :




Damaces Waiver

Company waives any cla:.m aga:.nst the State or 1its
agencies for compensation or damages it may have or that .
may arise f£rom any diminution in water available:to Company
at its facilities as a result of this Agreement. Company.
waives any claim for comoensatlon or damages £from any use
approved - by ‘the state in accordance with. paragraph "7B. .
Company retains . its- right to = seek’ _ injunctions,
compensation, - damages, ‘or other relief from any. fu__t_ure
appropriator, as defined in paragraph 7(B), whose use: of

water violates or will viclate the Company's water right of.

3900 c.£.S. average daily flow from April 1 to October 31,
and 5600 c.f.s. average daily flow from November 1 to March
31, as- measured at. .the Murphy gaug:.ng statlon, and. also .
retains its rights . agamst the state and its agenc:.es as

. set. out-in paragraph 7(B) .

"“.'Pronosed 1180 Contract .

“The partles acknowledge that the Goterner ‘and the

. Company have finalized the terms of a contract: that would

© 104

‘implement the provisions of. Senate 'Bill 1180..0f thé First

.Regular Session . of ‘the  Idaho Leg:.slature, presently.
" codified ‘as §§ 61-539" ‘and Gl 540, Idaho Code whrch J.s being-’.-"-
":executed on this date. , o _ _ .

Agreement Not An Adm:.ss:.on

'The part:.es agree that thls Agreement represents an

-attempt. tocompromise’ ‘pending llt;gatlon, and ‘it  shall not’

be considered "an_ admission, waiver, or abandonment of any

" .issue of fact or law by any party, and no party will assers

A

‘or contend that paragraphs 7, 8, and 11. ‘have any legal

effect” until ~ this ‘Agreement - . implemented by_ the

) accomvllshment of the acts descr:.bed in paragranh 13.

Status of State Water Plan

. State and Company agree that “the - ) resolut:.on . of.i_-
Company's water rlghts and . recogm.t:.on thereof by State.

. together "with  the” Idaho State Water Plan orov:.de a sound
. comprehensive plan for the ‘management of the _Snake River

' watershed. - Thus," the ‘parties acknowledge that "this.

Agreement . prov:.des a- mlan - best . adapted’ to develoo,.v:

- conserve, and util:.ze the 'water resources. of: ‘the region in
“the. publ:.c interest.. Upon 1mplementataon of this

agreement, ‘State and. chpany .will' present. the Idaho State -

Water 'Plan’ and. this document to FERC as a comD.r:ehensu.re---"v-i )

o plan for the management of the Snake Rlver Watershed




12, Reculatory Aporovals

'A.  within 45 days of the execution of <his Agreement,

‘Company shall Zile appropriate DlEaC.J.uG’S or other
documents with +the Io.ano °ubl:c ilities Cemmission

. (IPUC), to obtain .an order .ce‘ce*mlnlng that <che
execution and lmplementa‘.:.on of <¢his Agreement - is in
the public interest, and does notr constitute an
abandonment, relinguishment or ‘transfer of . utility
property.. Such. pleadings or other documents shall
also provide . that the order shall state that . any
‘effect upon . the Company's hydro . generation restlting
from execution and implementation of <his Agreement
"shall not be grounds now ' or’ in the future for =&
finding or an order. that the Company's rate base or
any part thereof is overstated or that any portion oi
~its electrical.plant in service is no 1c:snc_;ev- used and
useful or not devoted to public service, nor will such
effect upon the Company's bydro generat:.on be groums
for a "'J.ndlng or .an order fequcmg the Company's
present ot .future revenue . requirement or any :rese..t..
"Qr; futur_evrate,_- ariff, scn.eaule or cqarc:e.

In the -event the Il?U,C; .does -not  issue ar order
, : : - acceptable to <the parties,- the Dartles - will seek
Q Lo abbronrlate remealal 1eglslatlon.. ' SO

B. . i, 1"'h:x.n ;.orty-‘z\re (45) c‘ays of the execution of.
e this Agreement, the Company .shall £ile with FERC
-a. 'request - for a declaratory .ruling that -'the
--1mn1ementat10n “of .this agrennent | assures  a.

- suf 1c1ent sun'my of water for- 03 ect Vum.oe*'s
1975. . (Bliss), 2061" (Lower Salmou) .. 2777 (Upper
Salmon) .~ 2055 (C.J. - Strike), 2778 - (Shosnone

.Falls), 18 (Twin I_:‘al_ls), 2726 (Upper ..and Lower .
: Malad), a.nd- 503'.-(Swan Fall's)“ L

B - W:.thm forty—*’lve (45) days o;. implementation of
: this  Agreement, the- Company shall submit.. ..h*s,
Agreement -and the consent decree to ‘FERC the -
proceedings for relicensing of Project Numbers 18
(Twin Falls), and 503 (Swan Falls) and the. Staze
~and Company shall - request that- FERC recogmze
this Agreement as. a .definition of the Company's

‘water rlghts :.n those proceedlngs. o - .

Cooiddn Wheni - any 'nrOJect llshed 1_n ( ) hereof is
o --hereafter due’ foy reﬁ :Lc,ens,lng“{proc.eedi_ng',j'_C_ompany




-— . 11 submit this Agreement to- FERC in the
: 0 . ' ' :censmg proceeding, and the State and Company
1l ‘reguest that FERC recognize this Agreement
s definition of the Company' s water right in
ose proceeclngs R

ot mout rtut
Dm'J o

c. ~The Governor and Attorney General on.behalf of the
© - State - and its agenczes shall seek intervention in
‘support of the Company's efforts before. the IPUC and
FERC, and shall actively support- the issuance of-
acceptable orders - by both Commissions, , and 'shall
provide authorized witnesses _ to testlfy in_i the .
-proceedlngs at the. reuuest of Comnany : 2

.D. 'c::mnany shall if necessry, file a'o'cronr:.ate :
-+ pleadings or other -documeats with.the "‘Public Utility
Commissioner of Oregon for an . order similar <To tha.r.
stated in-paragraph. 12(a). - Such flllnq, iz necessary,
shall be. done within forty—flve (é:) days ' of  ‘the
-execut:.on of th:.s Agreement L

.13, Condltlons on c.ffect:.veness )

A _ The. prov:.s:.ons of pa::agranhs 7, 8,.and 11" shall not be .
~+++  binding- and effective. until -each of. the following .-
o -~ 77 conditions have been implemented: . | ST

i.. Amendment of the State Water PTan to lmnlemerr' -‘
-.--the prov:.smns Qf- Exhlblt 6 ' :

"ii," Enactment of the leq:.slat:.ve program outl*ned 1:1.'.:
o '_paragraph. 6; . . , . , :

iii. Issuance of an annrobrlate order by IDUC as 'set.-.,.-_
’ forth in paragrauh 12(A), or enactment. of

-approprﬂate legislation by the State of Idaho, as -
o set forth in Ex.hlblt 5,

. _j_v.:' .Issuance of an anproprlate order by F“RC :Ln a"' :
“form acceptable - to the partn.es _as set -out in
_paragraph 12(3)(1),_ ’ : : :

v E -Dlsmlssal w1th prejud'lc'e' e'f' ‘éhe , proceedlng
CL pend:.ng before the IPUC in Case No U-loos 124

i Issuance ‘of an. appropriate. orde: by . the Pu.b'llc'
L Utility- Com1551oner of Oreqon -if . Company - has
requested one; and. . .- R
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vii. EInactment by the State of Idaho cf subo..di_- tica
. legislaticn, as set forth in Exhibits 7A and 73
. attached to this Agreement.

B. In the event any of these ‘conditions are not imple-—
mented, or should.this Agreement be terminated as pro-
vided in paragranh 16, then this Acgreement shall be
void. -

Auvthority of Denartment of Water Resou*‘ces and Iaaqo Water
Resource Board Not' Af ected i

Th_:.s .Agr‘eement . shall not beé construed to limi: or

“‘ipterfere. wieh the authority and duty of ‘the Igdaho

Department of Water Resources or the Idazho Water Resource
Board to enforce and administer any of the laws-o0f: the

v-state whlch it 1s authorlzed to enforce and scmﬂnls..er.

- Waiver, M a F'catlon or Ame c.men..-- '

No walver, modl..lcatlon, - or - amencment cf © this

' --Agreement or of any covenants, conditions,:or  limitvations

herein contained. shall be. valid unless in writing duly
“gxecuted by :the parties and the. parties: further agree- that

the provisions'of. this section may not be wawved, mod‘\ fieg,

'-or a.menaed excebt as be*eln set forth

1e

:}-17-.

. -'!‘er--n:.natlor\ o_» Contrac*'

' ‘_contrac shall be contlnued or terminated, -

Th.:.s Agreefnent shall ' terminate ubon _‘.he fzilure

TC
-satisfy -any of the-conditions stated in varagraph 13, ‘The
-parties shall meet on- May -15, 1985, to determine 1f the

"Suose"uent Chafmes In’ Law

Thls Agreement is - contlngent upon cer taln enacsments

-- ‘0f law ‘by the State and action by the -Idzho. Water Resource"

.Board., Thus, within this. Agreement, reference is made to

"._s‘.ate law in defining resuectwe rights “ahd obligations of

18,

the " parties. The*e*‘ore, ~“upon implementation '~ of. the
conditions contained in paragraon 13, any subsequent £in e.1
order by ‘a court of -competent jurisdiction, legislativ

.-enactment or ‘administrative- .ruling shall  not affect t;.-
'_val:.dlt.y of th.:.s Agreemen... L -

Sdccessors

The urov*s:.ons of this Ag*'eement s al 1 D"nd ana inure

to the. beneflt of the- resoecnve successors a.nd assups of.
the Da"'C’eS.__~- ; :
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=nt 're Acreement

Thls Agreement sets Loreh all the covenants, “romlses,f
provisions, agreements, .conditicns, and 'undevstendlngs
between the parties and there are. no covenants, provisions,

- promises, agreements, conditions, or understandings, either

20,

© 21,

- Acreement at Boise, Idaho, thlSVZQ day of

3 é_TATE OF

”:Ef:

'clHN V. EVANS

B - e S E. BRUCE ™
v,’f'Governor of the . i LTl gﬁgﬁ;
: State of Idaho ' ST

oral- or wretten between -them other 'than are heP91n set
forth, . _ .

E‘:ect of Sectlcn Headlncs

. 'The section headings anpearlng in this Agreement are
not to be construed as interpretations of the tex:t but abe
inserted for convenlence and reference only.

.

- Mult151e Or;glnals

- This Agreement is executed in quadruplzcate ' nach'df"
the four (4) Agreements w1th an orlalnal signature of each -
parey shall be -an orlqlnal .

‘IN WITNESS WHEREOF, the parties havz _executed” this .
. 1984, )

" IDRHO POWER COMPANY.. -

.'-"B'y_: .

man of the Board
‘and Chlef Executlve
Offlcer .

Attorney Geneéal of the

ate of Idahc'-




DETE T. CENARKUSA
Secretary of State

. (Corporate Seal of
. Power Company) -

CERTIFICATE OF SECRETARY

Jaureéui,'as secretary of Idaho Dower C mnany,

» °au1 .
a Walne Co: ti hereny cert 1f’es as: fellows.,-
3"_ (1) That the cornorate. seal,. or.. facsimile ‘thereof,,
dlb~- DaZ fvxed to the ‘instrument is. in fact.. .theé  .seal “of ' the.
" corporation, o;la_true bacs-m-le the*eoa, a2s’ the case may be;
and i : : SR S
(2) That any ofFlcef of the CO&DOEet‘OD exec*::h *he;
inszrunen* does in fact occupy. “the orf1c1a1 position inci catea,‘
thet one in such position is auly authorized to execute ‘such -
instru men; on behalf of the corporation, and-.that The s4'da u:e}
cf such officer snbscrlbea ;hereunto 1s ceuulue,‘anu

-

L (3)' ‘That the execution of the 1nst:ument.Cn-behai: of
'the corpors tzon has been auly authorlzea._s' R o

L  In. vitness whereof “I. PAUL L. _JiUﬁ;GUT"Ef’" the
. .secretary of. ‘Idaho Power Combary,- a Malne corporation,- have

cexecuted ‘this.certificate. and affixed the sea'l of Tca_o_bowe-
Company, - a. Ma Lne Coroorauon, on this . -25 — day of .Q:ﬁé“’ R

1984, S o
r.-*-
MM a.. -

R T Secre ar o‘= Idano °ower Conbanv




CEZRTIFICATE OF SECRE’I'P-.RY QF STATE

OF THE STRTE OF IDAHO

PETE T. CENARRUSA, as Secretary of State of the State- .
of Ldaho, hereby certzfles as follows: . = Lo

1, That the State of Idaho sezl, or . facsimile
thereof, affixed to the instrument is in. fact the -
seal of the 8tate of Idzho, or a true facszmlle
thereof, as the case may be; and .

"2, - That the officials of  the S;ate' of “Idaholﬁ

s executing the instrument do in fact occupy the
official positions indicated,- that they-are duly.
authorized to execute such - instrument on behal¢ )
of the State of Idaho, and that:the 51gnatures of -
such officials of the State of Idaho suoscrlbed=.
thereunto are genulne, and = -

3. That the executzcn of the 1nstrumen 'on beanf o'.
- . the State has. bean uuly author*zed

. - IN WITNESS WHEREOF, I, Pete T.. Cenarrusa, Secretary of .
- 8tate of the State of Idaho, have executea thls Certific e . znd - -
affixed <the' seal of the State of Iaaho on thls ,g!‘g chrf

of Opdoher 1984.

PEIE T, CENARRUSA.
Secretary of State
- State of TdahO' .

STATE OF IDRHO . )
e ). osSh
PCounty of Ada Y '

| On this 5L day 1984, befors me, a
o ‘ Notary Public, in and for said- County and State, personally
: diibf . .anbeared JAMES E BRUCE, " and “PAUL L. . JAUREGUI,  known or .




identifieé to. ms ) ot} The Prasiiencs ant  ‘Secretary,
respectively, of Idziac ~Ziwer Compainy, the coroporsticn  that
.exacuted the foregoing instrumsnt, and acknowledgsd - tTto me . That

such corporation executed _ne seTe.

o IN WITNESS "rZ:R...O:, I have hereunto s ‘hand =&
fixed my official seal the day and year in.this certificat
rst above written, A '

) .
} ss..
;County of Aca ) .

" on this ;fézduy of M 1984, , bes fore me,’

mmmmwm

- "Notary Public,. in and for szid County =zad Suate, ‘nerscn all
' appeared JOKN V, EVANS, krown ‘or. identif l&:'LO me to be zh
' Governor of the State of Idsého: JIM JONZS, known. o**idén;ifie

" to me to.be the Attormey: Generazl of the State of Idzho;’ an
'PETE T, CENARRUSA, known to me to be the Secrezary of. che Stat

ne S
"of Idauo, znd acknowTecaed to me that they ecncu;ec;zne-same

Iy ‘WITNESS WKEREOF, I have hersusto ‘set iy hand and
effixed my official seal the day and year .in thls-cerctificate
f:rst , e - o T

EDOVE 'w'rJ.'C \..E’l .




Exhibit 1

LEGISLATURE OF THE STATE OF IDAHO
Forty-eighth Legislature .. * . First Regular Session — 1985 .-

BILL NO. __
BY

~ gm . RELATING -TO WATER RIGHTS FOR . HYDROPOWER " PURPOSES; AMENDING .~
0 : - GECTION 42-203, IDAHO CODE;:' BY "MARKING CERTAIN ORGANIZATIONAL-
CHANGES AND EBEY PROVIDING FOR THE MAILING OF ‘'NOTICES TO 'PAID -

. 'SUBSCRIBERS;’ AMENDING CHAPTER 2, TITLE- 42,.IDAHO CODE, BY THE -

- ADDITION " OF." A . NEW SECTION' 42—203C ‘TO PROVIDE - .THAT THE

. DEPARTMENT - SHALL CONSIDER PUBLIC' INTEREST CRITERIA WHEN. - AN
APPLICANT'S APPROPRIATION WOULD ‘SIGNIFICANTLY REDUCE THE AMOUNT .

' ..OF WATER AVAILABLE FOR A SUBORDINATED: POWER USE; . AND AMENDING-
CHAPTER 2, TITLE 42, . IDAHO . CODE,- BY THE ADDITION OF A NEW ..

SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW -ALL

PERMITS ' ISSUED PRIOR ¢ T0 THIS ACT S . LFFECTIV“ * DATE."

. Be It Enacted by the Leg:.slature of - the State of Ida.ho

SECTION 1. That Section 42-203; Idahc Code be, and the . same 1s,
: hereby amended to read as follows ' W C

. - 42~203. NOTICE UPON R...CEIPT OF APPLICA'I’ION — PROTEST
' . HEARING AND FINDINGS -~ APPEALS. Qd . md ifidy ﬂ&é ¢4$$¢-9‘él'.--,'
'-.-¢I5Iﬁ:f¢*f4.1 dnd  dffdgvive dIve 4f ¢Hid . dddtidny o (1) {1)  Udpon
"~ receipt -of an application to- apnroprlate ‘the waters ’s of. this |
~. state,. the ‘department - of water resources,_ sha'll ‘prepare @ -
.~ notice. - such form as  the - department - may prescribe, -
. -,,spec,;l'fying (a) the nu.mber of the anpl:.catlon,-: idd’ {b) .the

R S R




date of

‘ £iling - thereof/; '(c) the nsme and ‘post-office
address of the applicant/ (&) the source of he water
supply/: (&) the amount of water to° be appropristed/_ (Z)

in . general ‘.He nature . ¢cf ‘the ©proposed use/ (c) <che
approximate location of the point of diver'sion/ _{h) &and <the
point of use/. r"he department shall also stateidg in said
notice  that any ~protest agaimnst the approval - of such
application, in form prescribed by <the department,  shall be

filed with the. department  within ten (10) day_s from the last-

date of bubl:z.catlon of such notice:

62) 'The dlrector of the department of wa‘.er resources
shall cause the notice to be pu.bl:.shed in a, newspaper- printed

within the county vherein -the point of diversion lles, or in -’

the. event no newspaper is . printed in- said county, then. in a
newspaper: of general circulation therein. When the ennllcaulon

proposes "a diversion in excess of 20 c.f.5. or 2,000 acre feet,
The director shall cause the notice To be published in- *he

.newspaper(s) sufficient to achieve statewide circulation. This
~notice shall. be published at least once a week for two (2)

success ive weeks -

(3) The d*reczor of the devartment shall - cause a copy of .

person who recuests in writing to receive any class of notices
of application. and  who Davs an an.nual .mailing  fee . as

. esLanllsned by denart-nemal reculation,

'(4) Anv person, ...1rm, assoc1at10n or corborat’on concernec 1n'
-'anv sucn application may, within the time zllowed in-the notice

of annhcau.:.on, £file. ¢ with . said dlrect.or of the

the notice of application- to. be sent bv ordinary mail to anv

'-de_partment_ ©of ‘water resources’ a written protest against. the:
approval ‘of such application, which nrotes.._snall state the
name and address of protestant and shall be. signed by him .or by
his’ agent or attornev _and ‘shall” clearly .set’ forth ©hi s

objectiens to the. atmroval .0f such application. - hearlng upon -

the protest so f£iled shall. be held within sixty (60) ‘days from

" the ‘date .such protest” is received. = Notice of - thig" L1ee.r:.nt::f
~shall .be. given- by mailing notice not less.chan. .ten: (10) . days
,beFore the date of hearing 'and shall be forwarded to ‘both" the .
annllcant ‘and“'the protestant, . or nrotesx.ants, by certified
" mail. Sucq ‘hotice shall state the names. of: The applicant and -

D*‘oues\.ant or’ Drotestan;.s, the time and place _fz.xeci for- the

hearlng and ‘such other . :.nﬂ.ormatlon as. the director’ of. the:
- -department of: water resources may deem’ advisable. In the event

that no protest is. filed, then- the director. of the department

" of vwater. ‘resources may: forthwith ° approve . the application,
.._'-’OIOV"dlI‘lQ‘ .. the -~same in all. Pespects - conforms.. with the .
" requirements of this . chante -and- w:.x_h the regulatlons 0* . ;ae"

debartment. cf water :esources.,-,




{5) ‘Such hearing shall be conducted in accordance wi the
provisions of section 42-1701A(1) and (2), Idaho che, The
director of the departoment of water _respurces shall £find and
determine from the “evidence presented to . what use or uses the
water. sought to.Dbe auproprlated can be and are intended to be
~applied. . In all applications wnether protested or not
.n:otested, where the prcnosed use is such (al) that it will
reduce the quantity of water under _existing water rights, or
{b2) that the water supply itself is insufficient £for - the
purpose for which it is sought to be appropriated, or (g3)

. where it appears to the satlsfactlon of the department that.
such apnl'icatlon iz not made in good faith, is made for delay’
or. speculative purposes,.or (d4) that the applicant has not -

_ sufficient financial resources. “with which to complete the work.
involved therein, or (eg%) <that it will conflict with the

local public interest, where the local public interest is
defined: as the affalrs of. the people. in the area directly -
affected. Dby ‘the . proposed. _LSE/, . TThe . director of - the
de'oartment of water resources may. re3ect such application .and -
refuse issuance of a permit therefor, or may Dart1a11y approve
and grant a- permit for a smdller J¢$¢ quantity of water than.
abpl:.ed for, .or may grant permit upon conditions. = The

provisions of th"s section shall apply to'. any boundary- stream

" between this and any eother state .in all cases where the water -

~ sought to ‘be anuropr:iated has . its source largely .within the: .
;state, - 1rrespect1ve of the locatmn of any p"oposeq power- "

0 I _» generatlng plant.

I (6) Any perscn or corporatlon who has formally abbearea ac 3

- . the hearing, - f¢¢lidd aggrieved Dy ‘the - judgment of “the’
. .director ‘of ‘the department .of water resources, ' may seek
~ . judicial review therecf in a.ccordance w:Lth sectlon 42 1071A(4),_';
Idaho Code.‘--.-, . : : T

*irSECTION 2. That Chapter 2 Tltle 42, Idaho cOde, be, and tne -
s+ same 'is hereby amended - by the ‘addition thereto of a NEW SECTION. -

" to be known and demg‘nat&d as Sectlon 42—203C,, Idzho Coae, and- :
to read as follows' ' . . _ , : .

"¢ lgo-203Cc. PUBLIC INTEREST DETERMINATION ——?'CRITERIA =
o WMG:IT — BURDEN OF PROOE.‘. - : .

(1) If ‘an anphcant intends to apnronrlate water wnlch xs'
- or- may be available for - appropriation by reason  of. _
. ‘subordination condltion annllcable to a water: rlght for - Dowe".'
. ‘purposes. . then the director shall consider, prior ‘to arproving
“the-‘application,: the criteria established 'in section. 42-203A, .
. and " whéther.. the .proposed . use. would significantly reduce,
1nd1v1dua11y ‘oz cmulatzvely ‘with “‘other uses, 'the. amount .of .
_ water .available ‘to the holder of  a water right used. for Dowe*"_;;ﬂ_
_m:oductlon and, .if so, whether the pronosed use "s in7 the"'
O.‘ 'oubllc 1nterest I : iy S ¥




(2)(2)  The director in maﬁ ing such detverminations for
Turposes. o*' h*s section shall cocnsider: ' :
(i) ebe ooeen ial benefits, both direct and in
the bzouosed use would nrov1ce to the s

gconomy; .

cl
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(i1) the econom;c .impact the proposed use would have upon
electric utlllty rates in the ‘State of Idaho, and =zhe.
availability, foreseeability and cost of alternative
energy sources to ameliorate such impact,. uO the state
and local economv,

(iii) the Dromo;lon of the xamlly Larmlng tradivion;
(iv) tne. promotion 'Qf rull economic and multiple use

. development of the water resources of the State of
. Idaho; S , -

(v)lvwhethe* ehe nrovosed deveTODment conior ms to & staged
“development Dol*cy of up to 20,000 acres per year or
80,000 acres in .any four—year per iod . in ene Sua<e
'Rlver Ba51n above the Murphy gauae. B :

N6 51qg1e factor enumerated above -shall " be ’entlel =:o
. greater ‘weight ,by the. director in ~arriving - at
. aeterm:natﬂon. R : ‘ .

'-I
n

(). The buruen of proof under this section shall be on.
‘the protestant. = R ST e

SLC”ION 3. rFha; Chaoter 2,,T1t1e 42, Idaho Code, be, zand the .~
same is hereby amenaed by. the. addition thereto of a NEW SECTION
to be Xknown .and. d351cnated as Secelon.dz 203D ;Laaho Ccce, and
‘to. read as fOllOWS‘ 2o . .

_ ‘42~ 203D R.VI?W OF PERMITS — OPDORTUNITY rOR F“hR-NG The
R'Qenartment shall review. all .permits. issued Drlor to-. the
‘effective-date of this section, except. to the extent & permit
‘has been. put .to beneficial use prior - 'to uuly 1, .1985, .to.
Getermine whether they comnly with the provisions of cqapter_z,'
title 42, Idaho Code. : If the department £inds ehat?;the
nronosed use does not- sat*sfy the criteria of chapter 2, title
.Idaho Code; .then the department - shall either. cancel ;qe
auermlt or impose the conditions *eculred to bring the permit.’
into . comnllance with chapter 2, tle 42, Idaho Code. - I"ene

' department finds. that the nermlt satisfies the  criteria.

“established by . chapter 2, - title 42, Idaho Code, enen ‘The
‘“_aeparement shall enter. an o*der contznulng the De*mlt PR O




; The department shall provide an opportunity for hearing in
accordance with section 17014, title 42, Idaho Code and
sections 5209 <through 5215, <itle '67, Idaho Code, £for each
holder of a permit that is either cancelled or made subject zo

‘new conditions. .
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| LEGISLATURE OF THE STATE OF IDAHO

' Forty-eight h Legislature First Regular Session - 1985
IN THE
BILL NO.
BY ’
AN ACT

R....LATING T0 ""I—E A.DJ'UDIC:—.‘I‘ION OF WATER RTCFTS A“.:NDING CH?-;PT:R -
14, TITLE 42, IDAHO CODE. BY THE ADDITION OF A NEW. -SECTION -
42~1406A PROVIDING FOR THE COMMENCEMENT OF ‘AN ADJUDICATION =
OF - THE WATER RIGHTS OF THE SNAKE RIVER BASIN; ‘AMENDING -
S SECTION 42-1414,.IDAHO CODE, TO MODIFY: TEZ :SCHEDULE- OF FEES
@ FOR FILING A NOTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION -
PROCEEDING AND PROVIDING A PROCEDURE FOR COLLECTION OF THE=E
FEES; AMENDING CHAPTER 17,. TITLE 42, IDAHO. CODE,. BY THE .
ADDITION OF A NZW SECTION 42-1777. PROVIDING - FOR. TI-"“'
C'QEATION OF TI—' - WATER R:.SOU'RC""S ADJUDICATION "CCOUN’-T’ B :

' 3:’Iv "VAC*:D BY .TEE LLGISLATURE OF THE STnT“ oL lnAHoﬁ“ﬂ"

...s‘,C'"ION 1 That Chanter 14, “*1..1e 42, Iccho Coce, be, and. the'
‘same is hereby amended by the -addition of &.NEW .SECTION, -t0 be
known- and designated as Sectlon 42-1406A Id'a'.‘no -‘Code,jand'“-‘to‘
‘read as. fo"lows.: ) . S B

42 1406A SN’M\., ‘RIV:R BASLN ADJUDICATTON - CO‘M'M'"’\IC""*L.N"‘ D

(1) Effective menagement in the public interest of the waters

of 'the -'Snake Rlve*': Basin requires - that .2 comprehensive

determination of .the nature,. ‘extent and vrlorluy of the’'rights-

of 'all users of surface and' ground. water from that system be

determined. l"‘l’le"e::ore, the director of the deoa:tmenu cf water

... resources .on or after July 1, 1985 shall petition. the district

Ccourt. of - Ada -County .to commence an acjuu:.catlon of .the ‘water

'*1chts of the Snake River Basin either through indtiation of. a.

, .new proceeding or the enlargement.of .an’ onc:o:.na adjuc.lcal.lon
k 0 _, . m\:oceedlng‘ - The De._"t:.on s.hal1 aesc*lbe ' -




(2) the bon.nda,.,.;.,s “of <the entire sys:em within the state
o be adjudicated:

(b) the boundaries of any ydrologﬂc sub-basins w““:. Cthe
system for which the director intends +to proceed separezely
with respect to *the actions reguired or =ut‘;orlzec To be
taken . mu:suant to sect*ons 42 1408 through 42 1413, Idaho
Code; and :

(¢) the uses of water, if. a.ny,' ‘within Ehe system that are
recomnended to be excluded from tne adjudlcatmn uroceeamg

-(2,)"" chn issuance of arw order by the dlst*lch court wnlch

(a). author:.zes the director to . commence .an mvesugatﬂon
and determination of & the various  water *1gnts existing -
within the system, : SRR -

(b ). derlnes the system boundarles,

{e). dennes ' the boundanes of any- hydrologlc su.o-basms
within - the ~ system for which' proceealngs ‘may advance
E .separately pursuant . to sect:.ons 42—1 408 tqrough 42 1-»12,
_Idaho Code; and - . R . .

:(d) defines . any uséé_' ',of-:..ff" 'W,atez_:_ } .é‘xc-:”_iuda&' .f:’;'éiii the
' ad]udlcatlon proceedlng, o e

the adjudlca mn ‘'shall proceed in the manner nrovmed bv ‘the

provisions of ‘chapter 14, title. 42, Idaho - Code, "with. . the

.exc.eptlon of sect:.ons 42—1406 ang 42 1407.

. SECTION 2. That section 42-1414, Idaho C:ode, be, and the ‘same
. is hereby amended to read as &ollows o IR

42-1i14. FEES FOR FILING NOTICE ;DF: CLA_IM; ~ In” obder to

" provide an ‘adequate and equitable- cdst-’sharinq-.formula for

financing the éosts of adjudiceting -water - rights .Tthe
department of water resources shall accept: no not:.ce of - cTalm

- required under the provisions of section 42-4109; “1daho Code,
- unless such notice. of claim' is. submitted with- a filing fee

based upon the ¢uddiity ¢f vd¢eéd dldimdd YHI¢H  $HdIY e

- ddydynided - i ‘ﬁé gdng Pddls d¢  ¥Hé fdéd - Ty - £11idd  du
dPBliddtidd foF 4 werniit ¢4 dAppropridid’ YHd pulié vdverd ¢f
this $¥dveé 49 provideéd Id sdéfidd 474271/ 1ddid Codd/ excépt.
pudY vhéyd $udd ¢ldin IS in ¢dudeg¥idd witH - d . vwdded righy
o eetd¥Iigtdd puyddddy ¥4 4. valid pefmi¥ df 1iddddd prévidusly .
Cid9Udd’ By tHE. depdrimedy df vdver ddmimis¥rdiidu ¢n‘ d: ydgey

FigHY - VHIdH . Hdd Brévidudly bedd ddjudiddved By 4 s¢ded of

‘ﬂédé#il wurt/ ‘¢hié ¢Ii*miﬁ'¢ #biiﬂl Pa‘Y & 2111k "éé @f. ¢dly




«gd dollérd (910/¢0) fee schedule set forzh below. Failur

2
-5 pay the wvariable water use fese in accerdance witn the
Timetable provided shall be cause for the department to _retecs
anc return the notice of claim To the clai a*wan- - P:w?iied/:
Hovevey/ thdY dg¢ filimg fée 54411 Be requized wi ti day nmbzcé

¢d ¢léiim vHed prodéedings Idy. idjudi¢é¢i¢ﬁ invwl?*nq sucHt
@ldim vers Jddé¥ iy Hed  ¥Uld de¥/ Cudpydy 133/ Ldvs  df
1971/ is #id¢tdd/ The . fee schedule ‘ser forth below applies
+o adiudication proceecings commenced or enlarged on or after
. Juiv 1, 1985 and teo adjudication vroceedings  for which a
vrovosed finding of water rights has not been £filed with <he:
appropriate district COUrT DV the denartment Of water resou*ces
nrlor to July 1, 13885, - .
A. Flat fee per clalm hlled

. 1. - Claims for domestic end/or . STOCK-

Twaterind EigETS . . . i . . . .. .§25.00
f 'gL '~Claims'for<;l1 ozher ri&hts,ﬁq Vo ;f{,; ; Séo:OO 
;_éi: Additional Gafiéblé_wate* use fee. for each c1 :> £iled: ;;
. ;; AIf:iqation'usé;f” f :7:, 5 1. 00 ber ac*e:h
2. Powerf;“V" S EE s 25-00~De:”d;f;s.
3. .Acuaculture S 5 10,00 Bé:fé;f:sf”
-i; .Mun1c1ual Inu"strlal, Commerc“al,uf“: B
o o Mznlna, Heating, Cooling: _$3100. 00 per cff,;:
g é;:"'uubllc o o *"f‘“, _ élobLQO 6ét-c;£l§!
.f§; ' MlscellaﬁEEué'  1r':'  .€ _ f”:' -=“fiat fee'Cin.
C.. Payment of a variable water . use feé" of more than

=

£1,000. 00 mav_Dbe spread out_ over as manv _as five anpual ecual
payments with - 10 percent - interest  accruing cn  the  unpaid’
balance. All fees collected by the department pursuant T©o this.
section shall be vplaced in. the water resources aGlUGlCEt’OH

account established by sectlon 42— 1777 1gano Coce,

. SECTION 3. That Chanter 17, T*tle 42, Idaho COQE, be; and the .
same’is hereby amended by the addition of a NEW SECTION, to.be
Xnown and designated as. Sectlon 42 1777. Idahovcoce, and to.
%'read 2s Lollows.w' S : Lo

N 42—1777 WATER R~SOURC¢S ADJUDICATION A.CCOUNTF - A wate**
- resource adjudlcatlon ‘account is he*eny created and esbabllshed{
‘ﬁln th aaency asset funq_ ﬂ_-ee monevs.-lu ;gne account




e %o be utilized by the department of wster resources, upon
cropriation by cthe legislature, to pay the costs 0f <the

department attributable to the Snake River Basin adjudication

orovided for by secticn 42-7406A, Idaho Code. -

The state treasurer is directed to. invest all moneys in the.
account. All interest or  other income accruing- from such
investment shall accrue to the account. - 5 o
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LaGISLATURQ OF TF“ STAT’ oF IDAHO

~orby—e1ghth Leglslature B " First Regular Sess on - 1985 -
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‘BILL NO. _
Y

AN ACT - ""i. S

. APPROPRIATING MONEYS TO THE OFFICE OF THE GOVERNOR FOR THE
" DIVISION OF FINANCIAL MANAGEMENT, FOR FISCAL YEAR 1386.

0 ',Be It r_nacted by the Leglsla;u:e of the S"ét"e "O'a -cal’:_to::_ o

SECTION .1. 'T‘hevn- is hefeby appropri ated o .the 0ffice.os -

. the Governor from the general a.ccou.nt the a.mount of $200,000 <o

. ‘be-used for +the purpose of conducti ng hyérologic' and economi c -
" studies - of the Snzke River Basin, B :..ecn.nlcal aav"sm'v-
':conm" t::ea r'amea by the Governor shall oversee the s;ua*es




Exhibit ¢

LEGISLATURE OF THE STATE OF IDAHO.

Fdrty-eighth' Leg:isla,i:’ure’ L First Regp;ar Seééi_cn ~ 1985
IN THE
e S BILL NO
-~ . . . B
- AN ACT .

0 o APEB.\IDI‘TG CHAPTER 5 TITLE 61 IDAHOQ -CODE, BY THE ADDITION O.. A :
S NEW SECTION 61-502B TO PROVIDE THAT GAIN UPON .SALE" A

' PUBLIC UTILITY' s WATER RIGHT SHALL ‘ACCRUE TO THE. B"N“FIT O:
- THE RAIEPAYERS , _ S _ ‘

Be It r..nacted by the Leglslature of the State of Idaho.
(:SLCTION I - That Chapter s, Titlé 61, Idahofcoae;"be; and the’
~. same 1s hereby amended by the addition thereto of a' NEW

SECTION,. to be. kmown and des:.gnated as Sectlon 61 -5028, Idaho
B Code, and to read as follows' S

6l 5025 ALLOCA”"ION OE' GAIN UPON SALE OF WATER RIGI‘T.

The ga:Ln upon szle of ‘a- Dubllc ut:.llty 5 water rlcmt used

for the generation of electr1c1ty shall .accrue. to t‘xe beneflt
of the ratenayers : . :




MEMORANDUHM

SUBJECT: PROPOSED LEGISLATION RELATING TO UTILITIES COMMISSION AND ITS
' ' JURISDICTION TO.REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY
IHPLICATIONS' OF SWAN FALLS COMPROMISE.

- SECTION 1 ~-- FINDINGS .AND STATEMENT OF PURPOSE. --After
~hearing testimony from the Office of the Governor, the Dffice
" of the Attorney General, the Idaho Public Ut111;7es Commis~
sion, the Idaho Department of Water Resources, the Idaho |
Water Resources Board, the Idaho Department of Fish and Game,
other governmental entities .and other interested groups and
individuals -of . the State of Idaho, the 1ec1slature hereby
finds thzt while portions of the,‘testimohy‘ differ,.. the
[describe the -settlement and stipulation) is in the public
~ interest for all purposes, including but not limited te, 211
. purposes under ‘the Public .Utilities Law, as amended.
Imp1ementat1on of the .settiement. will. resolve continuing
© controversy over electric utility water r1ght5 in the Smake - °
. River. Basin above Murphy U.S.G.S cag1ng station. - That.
L .- . controversy. has. rendered: the amount of the water availzbie:
@ - . for hydropower uncertain, .thus -placing .at. risk both. the"
T e EVawlcbi11ty"o low-cost hydropower to the ratepayers and the-

state's ability to manage an increasingly scarce resource.
 This- settlement balances all of  the parties' concerns and

insures that existing hydropower-aenerat1ng facilities will-

remain useful, that ratepayers will not. be -burdened with
.excessive costs, .and  that availability of water for =

additional domestic, nanufactur1ng, and_'éngCU1tUra1 pSes
'.w111 Jud1510u51y expand . i : e

©OSECTION 2. =< PUBLIC UTILITIES COMMISSION"-JURTSDTCTION --The"~
+ | Idaho Pub11c Utilities Commission shall have no jurisdiction.. -
" to consider in any proceed.ng, whether 1nst1tuted before or
after the.effective date of ‘this act, any issue as to whether
any - electric utility, (including Idaho Power Conpany), should -
‘have or could have preserved, maintained or protec»ed its
‘weter r1ghts and ‘hydroelectric generation in a manner incon-r '~
B s1stent w1th [descr1be the sett]ement and st1pu1at1on1 -

SECTION 3 -~ 1PUC--EFFECT OF AGR“EH:NT --In any proce=d1ng'
. ‘before the Idaho Public Utilities Commission, including but -
-not "1imited- to- a proceeding in which ‘the .commission is"
.settwng or reviewing the revenue requ1rement of any electric = -
, - 4 utility (including .idaho Power Company), the commission sha11j
" @ v+~ . " accept as reasonable” and in - the-public interest. for all-
oo . purposes, the [describe - the’ sett]emenu and - s»1pu1at1on], o
‘fwnc1ud1ng without limitation ehe effects of 1np1ementat1on of -
“..such {Gesc ibe. -the. settlement ‘and . s;1pu1=t1on] n- the
_ ut111ty 5. revenue requ1rements and hydroeWecur1c uenera+1on




SECTTON 4 ~= EXEMPTION.--ImpTlementation of the [ ~ S
shall not constitute a sale, assignment, conveyance or
transfer within the meaning of §861-327, 61-328, 61-329,
£1-330, and 61-331, I.C., to the extent any of those sections

may .apply.

Y. S




Power Company aqree to recommend that the following Dos*
be incorporated iato pollcy 32 of the state water blan

1.

EXHIBIT 6

The etecutlve branch of ;hé>State of fdabo and gh .Id;ﬁO“”
T

The minimum dally flow -at the Murnhy uauglng =:a;10n sh uid :
be incressed to 3,900 c.f.s. from April "1  zghrough

;October 31 and to 5, 600 c.f.s from Novemner l to Ma-c“ 31,

The minimum’ aally flow at the Mllner cauglnc s»a;lon s“a l.
remain at Zero ¢. £.5. = : .

v

New storage prOJECtS unst:eam ‘from the Murupv gauce sqoL d.
only be approved after- it is cerernlned ‘thact et*st:ng

. '-'__suorage above Murphy is fully utlllzec:

RS {

The Iaaho Water Resource Board should con51aer *esevv-na a

block of water for Future DCMI purposes.’

There 'should . ‘be an - exn*ess recognwtlon' of . the adve*§é'_
effects of diversions for storage from the- 'mzinstream  of."

‘the .  Snake River between Milner -andg. Mn~bnv on bvu*onowe*jf
*Uroducblon from November 1 to. March 31, In this regard,

acbroval of any new ‘Storage projects that con;emmlate,bne :
diversion of water during the November 1 to March 31 period’

£from the mainstream of the Snake .River between: Mllne*-Dam

and Murphy: Gauge should be coupled with  provisions zhat
mitigate the impact such denle 10;5 woulc have -on:. the

'generatlon of hvdropowe

(The" Dartﬂes are DIODOSlng a Dollcy whlch is neu ral on. ;he '
questicn of which Company’ facilities should. be ‘considered

in -mitigation decisions., At 'any later time the 3Soazd.

con51ders that guestion, the parties rese*vn tne rlcn; ko 

_take any- p051;10n they deem anuronr*ate 1




Exhibit 72

L.:.GISLATURE OF THE STATE: OJ:‘ IDAHO ‘

Forty—e:.ghth Leg:.slature T F:Lrst Regular Sess:.on - 1985 '
- IN THE
BILL NO. -
BY
_:AN":ACT |

PJ&ENDING CHAPT"'R 2 TITLE 42 IDAHO CODE 'BY. THE ADDITION OF A
NEW. ' SECTION 42-—2033, PO ' PROVIDE ~THAT THE DIRECTOR :OF THE. -
DEPARTMENT OF WATER RESOURCES 'SHALL HAV" THE AUTHORITY " TO
. SUBORDINATE RIGHTS GRANTED FOR" POWER PURPOSES TO .SUBSEQUENT. -

°  UPSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENS::.S GRANT"D ."‘OR _

1='OW}':R PURPOSES TO A SPECIFIC T'ERM : _ . N
"Be It Enacted by the Leglslature of - ;he S e.te of Tdaho':’__'f"-

.SLCTION 1. That Chauter 2, T:Ltle _112. Idahp Coae, be, arid ‘the:
" same is hereby amended by the  addition thereto of a' NEW:
.- SECTION, to be known ‘and” demg"nated as Sectlon 42 2035, Idaho'
Ccde, and to read as follows- L o LT

42~ 2033 AUTHORITY 0 SUBORDINA'FE RIGI-‘TS — NATURE OF SUBORDI-
NATED WATER RIGHT AND 'AUTHORITY TO ESTRBLISH A SUBORDINATION.
CONDITION — AUTHORITY TO LIMIT TERM OF PERMIT OR .LICENSE, The
director shall have the authority to- subord:.nate ‘the rzghts
granted in a permit or ‘license for power purposes- to. subsequent.
- upstream. beneficial . depletlcnary uses. - A - subordinated. water
rlght for power use does not give rise to any c¢laim ‘againsct, or
right . to- interfere with, . the. holder of subsequent. upstream

' . tights established Dursuant to" state law. The ‘director shall

‘also nave the authority to- 11m1t a perm:.t or- llcense ‘or Dower
purposes, to a snec1f1c term. : : S S




CTION 2. This Act does Dot apply tO licenses which have
ready been issued as of the eflective datve of this Act.

- [1f

® .

ECTION .3.. An-emergency existing therefer, which emercency is

S {
hereby declared. to ‘exist, this Act shall be in full force and
effect on and after its passage and approval. !




) agreement- with the state as unsubordinated o the .extent of a".
minimum flow established by ~ state action shall  remain =
,iunsubordlnated as defined by the agreement. Any portion of the  *

Ekhlblt 7B

Sectlon 1:

1, The leglslature £1nds and: declares that it 1s in the-
public interest to specifically implement the state's poweT to
regulate and limit the use of water for power purposes and to
define the relationship between the state and the holder of a-
water right for power purposes. to the extent such Tight exceeds
an established ‘minimum £low. The purposes of  the trust
established by Sections 2 and 3 of this act are to assure an |
adequate supply of water for zll future beneficial uses and to-
clarify and protect the right of a user of water for pover
purposes to continue using the water pending approval of

“depletionary furure benef1c1al uses. [Further flndrngs w111 bei;
,added] . S } _ :

“2.‘ A water rlght for power purposes whlch is. deflned bv

water rights for power purposes in excess of the level so '
established shall be held in trust by the' State of Idaho, by -

and through the Governor, for the use and ‘benefit .0f. the user
of the water f£or power purposes, and of the people of “the - State.

Idaho. The, rights held " in trust shall .be ‘subject to

'T1subord1natlon to and depletion- by future upstream benef1c1a1

't_~users whose- rlghts are acqulred pursuant to.staté. law

-

3. Water rights- for' power purposeS‘ not- deflned bv

agreement with the state shall not be. subject to depletlon
" below any applicable minimum stream flow .established” by state
' action. Water rrghts for power purposes ‘in excess : of- such.
- minimum  stream £low shall be held in ~trust by the--State of ..
Idaho, by and through the Governor, for. the use and benefit of -
the users o6f water for power _PUTPOSES and of -the" people of thé’

State ‘of Idaho.; The" Tights" held in trust shall. be’ subject to
subordination to -.and depletion by .future upstream’ benef1c1a1} 8

'users whose rlghts are- acqu1red pursuant to state law.w

"l The usér of water for power purposes ‘as: benef1c1ary of

. the trust established by 'Sections 2 and 3 shall bé entitled to
" use -water available:..at its. fac111t1es to 'the extent..of .the .
water right, and to protect its’ rights to the.use of ‘the water

as provided by state: law’ agalnst depletlons oT clalms not 1n*w
' accordance with. state law. o , L

5, The Governor or hzs des;gnee is hereby authorlzed and -

,ﬁempowered to ‘enter into agreements with holders of water rights
. “for power ‘purpeses. to define that. portion of their watel ‘tights .
-~-at or below the™ ‘lTevel. of the” appllcable ‘minimunm. stream £low as.

being. ~ unsubordinated .. to upstream - beneficial - ‘uses- __and”

_~depletions, and to define such rights-in exoess:thereof,as

'?ﬂnolei-fﬁf.z




Being held in trust bv the State according to Section 2 above.
-Such agreements shall be subject to ratification by law. The
contract entered into "by the Governor znd the Idaho Power
Company On October 24, 1984, is_hereby;found-and'declared to be
_ such an .agreement, and the legislature hereby ratifies <the
*Governor‘s»authority‘and power to enter 1into this agreement.

Section’ 2: This Act shall not be construed as modifying,
amending, of repealing any interstate compact. .- .

Section .3: ‘The provisions of this Act are hereby- declared to
~ be severable, " If any provision .of this Act or the application
" 0of such provision: to any person _or circumstance is ~declared

invalid for any rTeason, such declaration shall not affect the. .
validity of remaining_portions of this Act. '

. section 4: An emergency existing therefor, théh:emefgency'is?-
" Tereby declared to exist, this Act shall be in full force -and

effect on and after its passage and approval.




........................

Exkibit 8

IJ:IGISLATURE OF "THE STATE OF IDAHO

Foﬁty-eighth‘Leglslature o : Flrst Regular Sesslon ~ 1985
IN THE SN
BILLNO.
BN ACT

- AMENDING SECTION 4’2-18’05 IDAHO CODE, TO PROVIDE 'I.‘HA"’ THE

DIRECTOR' OF THE DEPARTMENT OF ' WATER . RESOURCES - SHALL H.AV'F‘
~THE POWER TO: ESTABLISH RULLS AND RLGULAIIONS : 3

1”Be It Enacted by uhe Leglslature of the S ate of Idahoh

SLCTION 1. That section 42- 1305 be, and the same lS he*eoy

'b_amenaed to read as follcws'

‘42-1805. ADDITIONAL DUTIES — In addition to other autles'
prescribed by law, the director of the department- of water

=resources shall have the followzng pcwers and dutles.

(1) To repzesent the state in. all’ umrters Dertainlng to

"lnterstate and international water rights .affecting Idaho water"

resources;. and to cooperate with all agenc1es,[now ‘existing or

‘hereafter. to' be formed,. within the -state ™ or within other

jurisdictions, in ‘matters affectlng the develonment of ~the
water resources of thls state s : .

(2) To prepare a present and contlnulng 1nventorv of the
wa_er resources of this - state, ascertain means ‘and methods . ‘of
conserving and augmentlng these ‘and determlne as. . accurauely as

"?pp0551ble the : most™ effective’ means. by . which * these water
E “resources may be applﬂed for the benezlt of the peoble o1= thls




(3) To conduct surveys, tests, investications, research,
examinations, studies, and estimates of cost Trelating “to
availability of unappropriated water, effective use of existin
suvnly, coneervatlon, storage, alstvlbutlon ana use of wate:

T (4) To prebare and compile 1nformat*on and data- obtalnec

',ana to make the same available %o lntereseeq nc1v*cua1s or
tacenc1es. : .

. {8) To cooperate with and coordinate activities with'che
administrator of the division.of “envirommental protection of
the department of health and welfare as such actlvztles relate
to the functions of either -or both departments concerning water

‘quelity. Such’ ccoperation and cooralnatlon shall sneczf;ca"v._
reguire uhat. . o . -

la) mhe director meef at 1least gquarterly’ w::h: the
aéminist a»or ~and his staff to discuss. water -quality.:
programs. A copy of the minutes of such meeelng Shall nei
transmitted te the gove*ncr . -

(k) The. dlrector t*ansmlt to - the adminiserator, Teports.
~and- 1nformatlon prepared by him pertaining.to water. quality
programs,- and. proposed rules aﬁd reguls t*cns pertaining  to
water cualﬂty Drog*ams. ) “;'-‘ DT :

(e) mhe'clreCtor shall make. available to- ;ne admin is;ra;o*
. and .the administrator shall make available To the direct
~+all notices of hearlnas relating to <the’ promulgation’ o-
- rules. and . regulations relating to  water.- cualaty,- wasee

discharge permits,; and stream. channel alteration, - as. .such
~directly affect water duallty. and notice of anv oehe?

hearlngs and meetﬂngs whlch relace to water cua‘lty : -

(86) To perForm aamlnlseratﬂve cutles aﬁd such jothe“

. functions as the board may ‘rom time" time asswn to .the
.dﬁreCtor to enable the board to carry out lts Dowevs and cutles

(7) To susnend the ‘ssuance oF 11ce ses or. Dermlts g% . 3

-defined class or in a defined geographic area, as necessarv tc

PrOTeCT exXisting uses, eansure comnliance W’tn 5TAT® law e

’w,ﬂmblemen* the St ste Water 3lan

(8)L o bromuTGaee, adopt, modify, repeal and enforce rile:

'1”and reculations. lmulementlnc ‘or effectuating the powers an
. duties of the aeuaremene.'w‘ i o ~ R = I

o
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Electric Energy

Navigation

_Aquacuitare

' Recreation

Indian Resource

Use 4

Fish and Wildlife

Water is allocated for electric enmergy. Future electric
energy requirements will be largely supplied from thermal
plants. The plan provides for 170,000 acre-feet beyond
August 1975 levels for consumptive use in cooling thermal’
power plants. The depletion is disiributed as follows: Upper
Snake - 75,000 acre-feet; Southwest Idaho - 30,000 acre-feet.
In addition, flows in the Snake River will be stabilized for the“
hydropower generatmg capabzlzty of the river,

No speclflc allocation of water is made for commermal or recreational
navigation. Commercial navigatiori enroute to Lewiston on the Columbia
River and Lower Snake River can be accommodated with the flows leaving.
Idaho ‘in Snake River at Lewiston. Above Lewiston, commercial and
recreational navigation should be accommiodated within the protected flows

* on Snake River and the instream flows on tributary streams, however, both

commercial and recreational navigation are. mcluded as components of the
multi-lake and reservonr management program

No speclflc allocatlon of water is made for aquacuiture uses. Water
necessary .to process aquaculture products is included as a component of the
municipal ‘and .industrial water allocatioh. Aquaculture is -ericouraged to
continue to expand when-and where water supplies are available and where
such uses do not conflict with other public benefits. Future management and .
development. of the Snake ‘Plain aquifef rriay reduce the present flow of

* springs tributary to the Snake River. If that situation occurs, adequate water:

for aguaculture will be protected however, aquaculture interests may need

" to construct dlfferent water diversion fac:lmes than presently exist.

“No specific allocatlon. of water is friade for recreation. I' he mstream

_ flow program for fish and wildlife will provide water. for recreation on
tributary streams. Main stem Snake River recreation may be affected because . -

of lower flows than presently exist particularly during summer months.
Some existing reservoirs may experience greater seasonal fluctuations from
increased .use of stored water. The State Natural and Recreational River
System and Greenway-Greenbelt System will aid and promote

_ water-oriented recreation in the basin. Recreation is also a component of the -

multi-use lake and reservoir management program

No separate alloca'non of water is made for Indran resource use on the'
indian reservations. Indian water needs are included as components of other
water uses. lrrigation, municipal, mdustrlal glectric energy and the instream
flow progdram include water for Indian-uses. Identification of specific needs
is required before water allocations can be made specifically to Indian water

‘uses. Several policies in the plan are designed to assist the Indian tribes in -

obtaining necessary lnformatlon and lncorporatmg their needs into the State
Water Plan. :

No specific allocation of water on the main stem Snake River is made "

for fish and wildlife, however, the plan does provide for maintaining flows
* on_ selected tnbutary streams_to the Snake: Hrver for.-fish and wnldhfe
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Electnc Energy

Water is allacated far electric energy Future electric - energy
requirements will_be largely supplied from thermal plants. The .~
plan pravlde.\' for 170,000 acre-feet beyond August 1975 levels for
consiumptive use in cooling thermal power plants. The depletion is .

" distributed-as follows: Uppér Snaké — 75,000 acre-feer; Southwest
Idaho — 30,000 acre-feet. In addition, flows in the. Snake. River
will be stabilized for the hydropOWer generatmg capabtlzty af the
rlver .

Navigation

No specific allocation of water ‘is made- for -commercial or recreational
navigation. Commercial navigation enroute to Lew1ston on the Columbia River
and Lower Snake River can be accommodated with the flows leaving Tdaho in
Snake River at Lewiston. Above Lewiston, coramercial and recreational navigation
should be accommodated within - the protected flows on Snake River and the
instream flows on tributary streams, however, both commercial and rccrcanonal
na\ugatxon are mcludcd as components of the multl-lakc and reservoir management
program. :

Aquaculture

No speclﬁc allocatlon of water is made for” acquaculturc uses. Water necessary
to process aquaculture products is included .as a component of the municipal and

industrial water allocation. Aquaculture is encouraged to contmue to expand when. .

.and where. water.supplies are available and where such uses do not conflict with
other public benefits. Future managcmcnt and development of the Snake Plain
aquifer-may reduce the present flow of springs tributary to the Snake River. If that
situation- occurs; .adequate water for aguaculture will be protectcd however,
aquaculture interests may need to construct different water dlversxon facilities than
presently éxist.” :

Recreation

No “specific allocation of water is made for recreation. The instream flow
program for fish and wildlife will provide water for recreation on tributary streams.
Main stem Snake River récreation may be affected because of lower flows than
presently exist particularly during summer months. Some existing reservoirs; may
experience greater seasonal fluctuations from increased use of stored water, The
State Natural and Recreational Rivér System and Greenway-Greenbelt System will
aid and promote water-oriented recreation in the basin, . Recreation is also a
component of the muln-use lake and reservoir managcment program

Indian R_esource‘ Use

No separate allocation of water is made for Indian resource use on the Indian

_ reservations. Indian water needs are included as cotﬁponents of -other water uses,_
Irrigation, municipal, industrial, electric energy, and the instreamn flow program
include water for Indian -uses. Identification of specific needs is required before-
water.allocations can be made specifically to. Indxan water uses. Several policies in
the plan are designed to assist the Indian tribes in’ obtammg necessary information
and incorporating their needs into the State Water Plan.
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new uses will depend upon the transfer of exist-
ing water rights from one use to another. Idaho

Code, Sections 42-108, 108A, 108B and 42-222,

 provides for changes in place of diversion, place |

of use, period of use, and nature of use. Provi-
sion is made to protect other water users, the
agricultural base of an area, and the public inter-
est. '

"POLICY 1F - Ground and Surface Water Connec:

tion

IT IS THE POLICY OF IDAHO THAT WHERE
EVIDENCE OF HYDROLOGIC .CONNEC-
TION EXISTS BETWEEN GROUND AND
SURFACE WATER, THEY BE MANAGED AS
A SINGLE RESOURCE

Nearly‘ all. ground-water aquifers in the state’ -
" paturally discharge to or are recharged by a
surface. body of water. ‘The approval of new -
* water-use applications and the -development of

management plans for the water resources of the
sﬁate'mu‘st - recognize this_ relationship.

TN

2- Stream reaches are classed as gammg or losing '
_dependmg on' the local interaction between

ground and surface water. In some areas pump-

. ing ground water from wells will reduce the

- amount of water flowing in a stream. Durirg
periods of high stream flow significant aquifer
recharge can occur. When water is. diverted ..

from a stream for irrigation purposes conveyance

- and deep percolation losses are maJ or factors 0 -

aqulfer recha:ge

The relatxonshlp between ground and surface |

wa_ter is extremely complex. The Water Board
regards this policy as a first step in more effective
management of the state’s ‘water resources.

- Legislation and Water Board resolutions will |
_ prov1de dlrectlon for the unplementatlon of thls -

pohcy

POLICY 1G - Withdrawal of Ground Water

IT IS THE POLICY OF IDAHO THAT
PUMPED DEPLETIONS IN'AN AQUIFER
SHOULD NOT EXCEED THE ANTICIPATED
RATE OF FUTURE RECHARGE TO THAT
AQUIFER.. IN THOSE INSTANCES WHERE
AN AQUIFER IS RECHARGED SO SLOWLY

THAT ANY DEVELOPMENT WOULD RE-
SULT IN WITHDRAWALS EXCEEDING
RECHARGE, THE DIRECTOR OF THE DE-
PARTMENT OF WATER RESOURCES
SHOULD HAVE THE AUTHORITY TO ES-
TABLISH AN AQUIFER MANAGEMENT. -

PLAN THAT RECOGNIZES THE EVENTUAL
"DEPLETION OF THE RESOURCE.

Many -of the citizens of Idaho depend on

- ground water for drinking water. Approximately

30 percent of Idaho’s 1rngated acreage uses

ground water. Overuse of ground water leadmg

to .aquifer depletion could cause economic and.
soc1a1 problems nearly anywhere in the state.

There are many areas within the state where )

- withdrawal/ recharge imbalance of the ground- -
-~ water resource has already occurred. If existing

laws were strictly enforced many wells - would -

“have to be abandoned. In order to protect, inso-

far as possible, existing ground-water rights and

~ to provide for future development .the state -




should seek to correct withdrawal/recharge

imbalances in an orderly fashion, attempting to.

minimize negative lmpacts on the c1tlzenry

The existing statutory authorities giving the

director of the Departmerit of Water Resources

the power to designate areas as either Ground

~ 'Water Management Areas or Critical Ground -
Water Areas provide the logical first step: in-:
arresting excessive -withdrawals from an aquifer.

. Designation as a ‘critical ground water area

should automauca]ly engender an adjudlcatlon '

of the area.

There are rare instances where an aquifer is

recharged so slowly that almost any water use

causes depletion. It makes little sense to defer
. use of these aquifers. _
Department of Water Resources should  be

empowered to designate -aquifers where the
public interest would best be served by allowing -
" depletion. Rules and. regulations adopted for.
establishing and managing such areas should-
provide : for pubhc mput at the 1oca1 and state'

, level

"POLICY 1H- Ground-Water Qualzty

IT 1S THE POLICY OF IDAHO" THAT""

. GROUND WATER. BE. PROTECTED

AGAINST UNREASONABLE CONTAMINA-
© TION OR .DETERIORATION IN QUALITY,
THEREBY MAINTAINING THE SUITABIL- ~
CITY OF SUCH WATERS FOR APPROPRIATE-,

BENEFICIAL USES

A It is: essentla] that the quahty of Idaho’s ground- ’
water resources be protected. Ground-water

) :standards should be ‘adopted . and legislation
. enacted which establish spec1f1c standards and
" authorities to accomphsh this goal.. The legisla-

. . tionshould designate asingle state management
" . agency as called for in Pohcy 4A of the State-:
Water Plan ' ’

Local units of govemment and spec1a1 use-"f_v )

- The. director of the. -

districts should be provided with moré authority -
to deal with ground-water protection issues. A
mounitoring program in a cooperative effort with..
appropriate federal agencies should be estab-
lished for ground-water quality protectlon pro--

POLICY 11 Water Resources Research Pro-
gram - '

" 7 IS THE POLICY. OF IDAHO TO ENCOUR-

AGE AND DEVELOP RESEARCH ON 'IM-.

_ PORTANT WATER RESOURCE TOPICS TO - °

IMPLEMENT THE OBJECTIVES OF THE
STATE WATER PLAN.

Whﬂe water programs in-Idaho can mcorpo- -

: rate mforma’uon from- research in other states,

more research dealing with specific problems : in
Idaho are needed. Topics that need 1mmed1ate.

. attenuon are those whlch

S- tdenttfy legal and mstttuttonal changes neces- " . |

E sary to Improve water management,

- evaluate the eﬁ'ect of various levels of mozsture
deficiencies on crop yields, ' -
- investigate methods Jor encouragmg miore ef

: ﬁczent use of water, '

- determine optimum monitoring programs farv

 key areas of ground water use, and

. -evaluate the return mterval of extreme drought '

and ﬂoodtng




River Basins Group ; -

POL.ICY_,SA'__-_' Snake Riyei'__Basih

" It also means that river flows downstream from

IT IS THE POLICY OF IDAHO THAT THE
GROUND- WATER AND SURFACE WATER
_OF THE BASIN BE MANAGED TO MEET OR -

EXCEED A MINIMUM AVERAGE DAILY

. FLOW OF “ZERO -MEASURED AT THE *
MILNER GAUGING STATION, 3900 CFS"

FROM APRIL 1 TO OCTOBER 31 AND 5,600

CFS FROM NOVEMBER 1 TO MARCH |

'STATION, ‘AND 4,750 CFS MEASURED

JOHNSON'S BAR SHALL BE MAINTAINED

31
MEASURED ‘AT THE MURPHY GAUGING -
AT
WEISER GAUGING STATION. ‘A MINIMUM
'AVERAGE DAILY FLOW OF 5,000 CFS AT "

that point to Swan Falls Dam may consist almost
entirely of ground:water discharge during por- -
tions of low-water ‘years.  The Snake River Plain -
aguifer which provides this water must therefore

'be managed as an integral part of the river sys-

" Thé minimum flows established for Johnson’s ,

‘Bar and Lime Point are contained in the original .
. Federal Power Commission hcense for the Hells:

Canyon hydropower complex. By adoptmg these

- flows, the Idaho Water Resource Board recog- -
‘nizes the 1mportance of minimum flows to

_ downstream use$ and makes their maintenancea

. AND AN AVERAGE DAILY ‘' FLOW OF 13,000

. CFS. SHALL BE'-MAINTAINED AT LIME ~

'POINT (RIVER MILE. 172) A MINIMUM OF

' 95PERCENT OF THE TIME. LOWERFLOWS
. MAY BE' PERMITTED AT LIME- POINT -
" ONLY DURING THE MONTHS OF JuLY,

AUGUST AND SEPTEMBER

River at the Murphy - and Weiser gauging sta--

', tions are management constraints; they ‘further

* insure that minimum flow levels of Snake River -
water“will . 'be available for hydropower fish;

) wildlife and recreatlonal purposes. The: estab- .
) _hshment of a zero minimum flow at the Milner .-
 ganging- station’ allows: for exlstmg uses. to be

.contmued and for some new uses above Mﬂner

matter of - state water policy. Article 43 of- the

'power license prov1des that

| “The pro;ect shall be operated in the inter-

. © st of navigation to maintain 13,000 cfs flow . -
The minimum ﬂows estabhshed for the Snake ¥

in the Snake River at Lime Point (river mile
172) a minimum of 95 percent of the time,
when determined. by the Chief of Engineers to
.be necessary for navigation. Regulated flows
of less-than 13,000 cfs will be limited to the

" months of fuly, August and September,_,



developed by the Water Resource Board for use
in calculating impacts on hydropower genera-
tion. o

POLICY 5J" - ;S_rlake_ River Stored _Wdtér for

Management ‘

IT IS THE POLICY OF IDAHO THAT RESER-

VOIR STORAGE BE ACQUIRED IN THE’
NAME OF THE IDAHO WATER RESOURCE -

BOARD TO PROVIDE MANAGEMENT

FLEXIBILITY IN ASSURING THE MINI--

MUM_FLOWS DESIGNATED FOR THE
SNAKE RIVER.

The Idaho Department of Water Resources is
expected to allocate the unappropriated waters -

and the power rights held in trust by ‘the state in

. such a manner as to assure minimum flows at
-+ designated key points on the Snake River.” The:

impacts of ground-water use within the basm on

- the. timing of aquifer discharge to the rivers is
_such that at some time stored surface water mayf_
be necessary to mamtam the de51gnated mini-

mum ﬂows

*" Af this time there is unallocated reservoir stor- -
age within the basin which could be acquired by .

the state. These waters- would provide flexibility

for’ management decisions andprovide. assur-- -
ance that the established minimum flows canbe
* . maintained. The state - should act to acquire
sufficient reservoir storage for this purpose. In; -
- the futire no unallocated stored water will be .
“availablé, and it may be IJIlpOSSlble to acquire -

sufficient water to satisfy river demands: Until

-such time ‘as these waters are needed for man-
- agement purposes, they shall be credited to the

. Water’ Supply Bank and funds obtained from
- their lease or sale shall accrue to the Water

Management Account

POLICY 5K Water Qualzty of the Snake Plain

Aguifer

IT IS THE POLICY OF IDAHO THAT THE
STATE SHOULD DEVELOP AND. ADMINI-
STER A PROGRAM TO PROTECT THE

. QUALITY OF THE WATER IN THE SNAKE
' PLAIN AQUIFER. '

The Snake Plain Aquer consrstmg of basalt :
and interflow sediments, is 2 major source of.

irrigation and drinking water for some 200,000
Idaho residents. The permeability of the aquifer

is principally a function of the density of frac--
i Very little pollution .
' attenuation occurs when water flows ‘through
fractures in basalt, and the soil cover over much
of the Snake Plain Aquifer is thin to nonexistent.

tures within the basalt.’

For these reasons, the Snake Plain Aquer has
been proposed for federal de51gnat10n asa sole-
source aquer

Because of the importance-of this aquifer to the

economy of Idaho, the state should take the lead
in‘protecting the quality of water in the aquifer.

" As a first step, the Department of Health- and
- - Welfare has published a Snake Plain Manage-

ment Strategy. Legislation should be adopted to’
- protect the quahty of the water in the aquxfer o

POLICY 6A - Bé@? River Basin

TT IS THE POLICY OF IDAHO THAT WA-
"TER USE AND"MANAGEMENT IN THE

BEAR RIVER BASIN. CONFORM TO THE

" ALLOCATIONS-SET FORTH IN THE BEAR
;.RIVER COMPACT (1 C. 42 3402)

The Bea.r Rlver Compact has’ been in effect
since 1958,'and .water " allocations for the entire

basin were adopted in 1978. The compact must

be reviéwed at intervals of less.than twenty years

and may be amended during the review process.

The goal of Idaho 5 representatlves on the com-




.' lhydropower ‘generation. The minimum dally

L. flows for hydropower generation'aré now in-.
 creased as stated in Policy SA. ‘In addition,’ ‘this

‘policy * spec1f1cally recognizes hydropower -gen-

- ‘eration as a beneficial use of water and acknowl-
'edges the pubhc interest in maintaining ‘the

. minimum river flow at key points, - Any:water

f 3,300 cfs at- Murphy and 4, 750 cfs at
‘Weiser, stab1hzed flows were guaranteed for -

Agquaculture ‘can - expand when ‘and where ©.
: water supplies are available and where such uses -

do not conflict with other beneﬂc1a1 uses. It is’

‘recognized, however, that future management

and development of the Snake River Plain aqui-
fer may reduce the present flow of springs tribu-

‘tary to the Snake R1ver necessitating changes in
3 -_d1vers1on fac111tles :

depletion for thermal -power generation would -

" now comeé from block of water allocated to' e

;'DCMI uses

"POLICY 5F Snake szer Navzgatzon

"'IT IS THE POLICY OF IDAHO THA'I‘ WATER .

SUFFICIENT FOR' COMMERCIAL * 'AND

RECREATIONAL: NAVIGATION. IS PRO- -
VIDED BY THE MINIMUM FLOWS. ESTAB.

’LISHED FOR'THE-SNA;KE RIVER.

v1a the Columbia River and Lower Snake River

- can be accommodated with the flows -leaving.
* Idaho in thé Snake River at Lewiston. Above
Lewiston, - commercial and recreational naviga- -
" tion should be accommodated within the pro-
tected flows on the Snake River and tr1butary' 4

streams

. POLICY 5G - Sn.alte:River Agquaculture

T IS THE POLICY OF IDAHO THAT WATER
~ NECESSARY TO PROCESS AQUACULTURE
PRODUCTS BE INCLUDED AS A -COMPO-
'NENT OF DCMI AS PROVIDED IN POLICY
5C. THE MINIMUM FLOWS ESTABLISHED
FOR THE MURPHY GAUGING STATION

~ SHOULD PROVIDE AN ADEQUATE WATER -

SUPPLY FOR AQUACULTURE. ITMUST BE

. RECOGNIZED  THAT WHILE EXISTING.

‘'WATER RIGHTS ARE PROTECTED, IT MAY
BE NECESSARY TO CONSTRUCT DIFFER-
) ENT DIVERSION FACILITIES THAN PRES-

ENTLY EXIST.

POLICY SH Snake River Fzsh Wldlzfe, and

- _Recreatlon

" IT IS THE POLICY OF IDAHO THAT THE
MINIMUM FLOWS ESTABLISHED UNDER .

POLICY 5A ARE SUFFICIENT AND NECES-
SARY TO MEET THE MINIMUM REQUIRE- -
MENTS FOR AQUATIC LIFE, FISH, AND

“WILDLIFE, AND TO PROVIDE WATER FOR
RECREATION IN THE SNAKE RIVER BE-.

LOW MILNER DAM. STREAMFLOW DE-

" PLETION BELOW THE MINIMUM FLOWS..
Commercxal nawgatmn enroute to- Lew15ton~ - o

IS NOT IN THE PUBLIC INTEREST

. The pohcy relterates the view that the mini-

~mum flows established in Policy SA will protect .
 fish, wildlife, aguatic life and recreation within

the-Snake River Basin at acceptable levels ‘and

that this is in the public interest. State law pro-. - "

vides for the Water Resource Board to apply for

. awater right for unappropriated water for mini-
" 'mum flows necessary “for the protectionof fish

and wildlife habitat, aquatic ‘life, recreation,
aesthetic' beauty, transportation and navigation
values, and water quality.” The minimum.
stream flow legislation, where appropriate, can
be used on the Snake River and tributary streams

. 'to enhance these values.

..38-







